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Item 1.01	 Entry into a Material Definitive Agreement.

Membership Interest Purchase Agreement

On November 6, 2023, CarGurus, Inc., a Delaware corporation (the “Company”), entered into a Membership Interest Purchase Agreement (the “Purchase 
Agreement”) by and among the Company, CarOffer, LLC, a Delaware limited liability company (“CarOffer”), CarOffer Investors Holding, LLC, a Delaware 
limited liability company, CarOffer MidCo, LLC, a Delaware limited liability company, each of the persons set forth on Schedule 1.1(a) to the Purchase 
Agreement (the “Indirect Members”), Bruce T. Thompson, an individual residing in Texas, as the sellers' representative, and the responsible party 
signatory thereto, pursuant to which the Company agreed to acquire the remaining interest in CarOffer that the Company does not presently own (the 
“Transaction”).

Upon consummation of the Transaction (the “Closing”), the Company will acquire the remaining interest in CarOffer that the Company does not presently 
own for an aggregate consideration of $75.0 million in cash (the “Consideration”), subject to certain adjustments set forth in the Purchase Agreement.

The Purchase Agreement contains customary representations, warranties and covenants by the Company and CarOffer. A portion of the Consideration will 
be held in escrow to secure certain payment and indemnification obligations of the Indirect Members in accordance with the terms of the Purchase 
Agreement.

The Closing is subject to customary closing conditions and is expected to occur in the fourth quarter of 2023. The Company may terminate the Purchase 
Agreement if the Closing has not occurred on or before December 31, 2023, subject to the terms of the Purchase Agreement.

Following the Closing, the Company will enter into the Fourth Amended and Restated Limited Liability Company Agreement (the “CarOffer Operating 
Agreement”), pursuant to which, among other matters, the existing put and call rights will terminate and the CarOffer Operating Agreement will reflect 
that CarOffer is a wholly-owned subsidiary of the Company.

The foregoing summary of the Purchase Agreement and the transactions contemplated thereby does not purport to be complete and is subject to, and 
qualified in its entirety by, the full text of the Purchase Agreement, which is attached hereto as Exhibit 2.1.

Cautionary Language Concerning Forward-Looking Statements

This Current Report on Form 8-K includes forward-looking statements. All statements contained in this Current Report on Form 8-K other than statements 
of historical facts, including, without limitation, statements regarding the expected completion of the Transaction and the time frame in which this will 
occur, are forward-looking statements.  The words “aim,” “anticipate,” “believe,” “could,” “estimate,” “expect,” “goal,” “guide,” “intend,” “may,” “might,” 
“plan,” “potential,” “predicts,” “projects,” “seeks,” “should,” “target,” “will,” “would” and similar expressions and their negatives are intended to identify 
forward-looking statements. The Company has based these forward-looking statements on its current expectations and projections about future events 
and trends that it believes may affect the Company’s business, financial condition, results of operations, business strategy, short-term and long-term 
business operations and objectives and financial needs. You should not place undue reliance on these statements.

These forward-looking statements are subject to a number of risks and uncertainties, including, without limitation, risks that the Transaction will not be 
completed in a timely manner or at all; the possibility that certain closing conditions to the Transaction will not be satisfied; uncertainty as to whether the 
anticipated benefits of the Transaction can be achieved; risks of unexpected hurdles, costs or delays; the potential impact on the Company’s or CarOffer’s 
business due to the announcement of the Transaction; the occurrence of any event, change or other circumstances that could give rise to the termination 
of the Purchase Agreement; the Company’s growth and ability to grow its revenue; the Company’s relationships with dealers; competition in the markets 
in which the Company operates; market growth; the Company’s ability to innovate; the Company’s ability to realize benefits from its acquisitions and 
successfully implement the integration strategies in connection therewith; global supply chain challenges, increased inflation and interest rates, and other 
macroeconomic issues; the material weakness identified in the Company’s internal controls over financial reporting; changes in the Company’s key 
personnel; natural disasters, epidemics or pandemics; and the Company’s ability to operate in compliance with applicable laws, as well as other risks and 
uncertainties as may be detailed from time to time in the Company’s Annual Reports on Form 10-K and Quarterly Reports on Form 10-Q and other reports 
the Company files with the U.S. Securities and Exchange Commission ("SEC"). Moreover, the Company operates in very competitive and rapidly changing 
environments. New risks emerge from time to time. It is not possible for the Company’s management to predict all risks, nor can the Company assess the 
impact of all factors on its business or the extent to which any factor, or combination of factors, may cause actual results to differ materially from those 
contained in any forward-looking statements the Company may make. In light of these risks, uncertainties and assumptions, the Company cannot 
guarantee that future results, levels of activity, performance, achievements or events, and circumstances reflected in the forward‑looking statements will 
occur. The Company is under no duty to update any of these forward-looking statements after the date of this Current Report on Form 8-K to conform 
these statements to actual results or revised expectations, except as required by 
 



 

law. You should, therefore, not rely on these forward-looking statements as representing the Company’s views as of any date subsequent to the date of 
this Current Report on Form 8-K.

Item 2.02	 Results of Operations and Financial Condition.

On November 7, 2023, the Company announced its financial results for the quarter ended September 30, 2023. The full text of the press release issued by 
the Company in connection with the announcement is furnished as Exhibit 99.1 to this Current Report on Form 8-K.

The press release attached as Exhibit 99.1 hereto is being furnished pursuant to Item 2.02 of this Current Report on Form 8-K and shall not be deemed 
“filed” for purposes of Section 18 of the Securities Exchange Act of 1934, as amended (the “Exchange Act”), or otherwise subject to the liabilities of that 
Section, nor shall it be deemed incorporated by reference in any filing under the Securities Act of 1933, as amended (“Securities Act”), or the Exchange 
Act, except as expressly set forth by specific reference in such filing.

Item 7.01	 Regulation FD Disclosure.

Membership Interest Purchase Agreement

On November 7, 2023, the Company issued a press release announcing that it had entered into the Purchase Agreement. A copy of the press release is 
furnished as Exhibit 99.2 to this Current Report on Form 8-K.

2024 Share Repurchase Program

On November 7, 2023, the Company announced that its Board of Directors authorized a share repurchase program (the “2024 Share Repurchase 
Program”), pursuant to which the Company may, from time to time, purchase shares of its Class A common stock for an aggregate purchase price not to 
exceed $250.0 million. Share repurchases under the 2024 Share Repurchase Program may be made through a variety of methods, including but not 
limited to open market purchases, privately negotiated transactions and transactions that may be effected pursuant to one or more plans under Rule 
10b5-1 and/or Rule 10b-18 of the Exchange Act. The 2024 Share Repurchase Program does not obligate the Company to repurchase any minimum dollar 
amount or number of shares. The 2024 Share Repurchase Program has an effective date of January 1, 2024, and an expiration date of December 31, 2024, 
and prior to its expiration may be modified, suspended or discontinued by the Company's Board of Directors at any time without prior notice. All 
repurchased shares under the 2024 Share Repurchase Program will be retired.

The information in this Item 7.01, including Exhibit 99.2, is intended to be furnished and shall not be deemed “filed” for purposes of Section 18 of the 
Exchange Act or otherwise subject to the liabilities of that Section, nor shall it be deemed incorporated by reference in any filing under the Securities Act 
or the Exchange Act, except as expressly set forth by specific reference in such filing.
 
Item 9.01	 Financial Statements and Exhibits.

(d) Exhibits.

Exhibits 99.1 and 99.2 are furnished pursuant to Item 9.01(d).
 

Exhibit
No.

 
 Description

2.1
 

Membership Interest Purchase Agreement, dated November 6, 2023, by and among CarGurus, Inc., CarOffer, LLC, CarOffer Investors 
Holding, LLC, CarOffer MidCo, LLC, each of the persons set forth on Schedule 1.1(a) thereto, and Bruce T. Thompson.*

99.1
 

Press Release of CarGurus, Inc., dated November 7, 2023 reporting its financial results for the quarter ended September 30, 2023, 
furnished hereto.

99.2
 

Press Release of CarGurus, Inc. dated November 7, 2023 reporting its entry into the Membership Interest Purchase Agreement, furnished 
hereto.

104   Cover Page Interactive Data File (embedded within the Inline XBRL document).

*  The exhibits and schedules to this agreement have been omitted pursuant to Item 601(b)(2) of Regulation S-K and the Company agrees to furnish 
supplementally a copy of any omitted schedule to the staff of the SEC upon request.
 



 
SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the 
undersigned thereunto duly authorized.
 
  CARGURUS, INC.
    
Date: November 7, 2023  By: /s/ Jason Trevisan
   Name: Jason Trevisan
   Title: Chief Executive Officer
 
 



Exhibit 2.1

MEMBERSHIP INTEREST PURCHASE AGREEMENT

by and among

CARGURUS, INC.,

CAROFFER, LLC,

CAROFFER INVESTORS HOLDING, LLC,

CAROFFER MIDCO, LLC,

THE INDIRECT MEMBERS
(as defined herein),

BRUCE THOMPSON, 
as the Sellers’ Representative

 

and

THE RESPONSIBLE PARTY
(as defined herein)

 

November 6, 2023
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MEMBERSHIP INTEREST PURCHASE AGREEMENT

THIS MEMBERSHIP INTEREST PURCHASE AGREEMENT (the “Agreement”) is made and entered into as of November 6, 
2023 (the “Agreement Date”), by and among CarGurus, Inc., a Delaware corporation (the “Buyer”), CarOffer, LLC, a Delaware limited 
liability company (the “Company”), CarOffer Investors Holding, LLC, a Delaware limited liability company (“TopCo”), CarOffer Midco, 
LLC, a Delaware limited liability company (“Midco”, together with TopCo, each, a “Direct Member”, and collectively, the “Direct 
Members”), each of the Persons set forth on Schedule 1.1(a) hereto (each, an “Indirect Member” and collectively, the “Indirect 
Members”), Bruce T. Thompson, an individual residing in Texas (the “Sellers’ Representative”), in his capacity as the Sellers’ 
Representative, and the Person set forth on Schedule 1.1(b) (the “Responsible Party”).

A.	 Buyer desires to purchase from the Direct Members, and each Direct Member desires to sell to Buyer, the Membership Units 
set forth on Schedule 1.1(c) hereto (the “Purchased Units”), on the terms and subject to the conditions set forth herein; 

B.	 The Direct Members are direct equityholders of the Company and collectively own all of the Purchased Units, which, together 
with the Membership Units owned by Buyer, constitute all of the outstanding equity interests of the Company;

C.	 The Indirect Members are indirect beneficial equityholders of the Company and collectively own, directly or indirectly, all of 
the issued and outstanding equity interests of Direct Members;

D.	 The Indirect Members are receiving substantial benefits as a result of entering into this Agreement;

E.	 A portion of the consideration otherwise payable to the Indirect Members in connection with the Transactions shall be placed 
in escrow by Buyer as partial security for the indemnification obligations of the Indirect Members set forth in this Agreement;

F.	 Concurrently with the signing of this Agreement, each of the Members and the Responsible Party has entered into and  
delivered a duly executed copy of the Release Agreement to Buyer, which Release Agreement will be effective at the Closing; and

G.	 Buyer and each of the Members and the Company desire to make certain representations, warranties, covenants and other  
agreements in connection with the Transactions.

NOW THEREFORE, in consideration of the premises and of the representations, warranties, covenants and agreements which are 
to be made and performed by the respective parties hereto, it is agreed as follows: 

ARTICLE I

DEFINITIONS; PURCHASE AND SALE OF MEMBERSHIP INTERESTS

1.1	 Definitions.  The following terms when used in this Agreement have the meanings set forth below:

“Action” means any action, order, writ, injunction, written demand, written claim, suit, litigation, proceeding (including any civil, 
criminal, administrative, investigative or appellate proceeding), hearing, arbitration, mediation, audit, inquiry, dispute, examination or 
investigation commenced, brought, 

 



 
conducted or heard by or before, or otherwise involving, any court or other Governmental Authority or any arbitrator or arbitration panel.

“Affiliate” means, (i) with respect to any Person, any Person directly or indirectly controlling or controlled by or under direct or 
indirect common control with such Person, where “control” means the possession, directly or indirectly, of the power to direct the 
management and policies of a Person, whether through the ownership of voting securities, by contract or otherwise, and (ii) with respect to
any Person that is a natural Person, such Person’s individual’s spouse, parent, sibling, child, grandchild or other descendent thereof (whether
natural or adopted) and each trust, limited partnership, limited liability company or other estate or Tax planning vehicle or entity created for 
the exclusive benefit of the individual or one or more of such Persons.

“Affordable Care Act” shall mean the Patient Protection and Affordable Care Act, as amended by the Health Care and Education 
Reconciliation Act of 2010, and regulations promulgated thereunder.

“Agreement Date” has the meaning set forth in the introductory paragraph of this Agreement.

“Balance Sheet Date” has the meaning set forth in Section 3.4.

“Books and Records” means the business records, financial books and records, personnel records, ledgers, sales accounting 
records, tax records and related work papers, sales order files, purchase order files, engineering order files, supplier lists, customer lists, 
studies, surveys, analyses, strategies, plans, forms, specifications, technical data, and other books and records of the Company.

“Business” means the business as presently conducted, and currently proposed to be conducted, by the Company as of the 
Agreement Date.

“Business Day” means any day on which banking institutions in Boston, Massachusetts are open for the purpose of transacting 
business.

“Buyer” has the meaning set forth in the introductory paragraph of this Agreement.

“Buyer Closing Certificate” has the meaning set forth in Section 7.4.

“Buyer Cure Period” has the meaning set forth in Section 8.1(e).

“Buyer Fundamental Representations” means the representations of Buyer set forth in Section 4.1 (Authorization; 
Enforceability), and Section 4.4 (Brokers’ Finders’ Fees, etc.).

“Buyer Indemnified Parties” has the meaning set forth in Section 9.2(a).

“Buyer Knowledge Party” means Jason Trevisan, Sam Zales, Javier Zamora, Stephen Cardente, Stephen Hodgson, Jenna Carlson 
or Ivy Sin.

“Claim Certificate” has the meaning set forth in Section 9.5(a).

“Class CO-A Units” means the membership interests of the Company designated as Class CO-A Units in the Operating 
Agreement.

“Class CG Units” means the membership interests of the Company designated as Class CG Units in the Operating Agreement.
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“Class CO Units” means the membership interests of the Company designated as Class CO Units in the Operating Agreement.

“Closing” has the meaning set forth in Section 1.4.

“Closing Calculations” has the meaning set forth in Section 5.12.

“Closing Cash Balance” has the meaning set forth in Section 5.12.

“Closing Date” has the meaning set forth in Section 1.4.

“Closing Payment” has the meaning set forth in Section 1.5(b)(i).

“Closing Pro Rata Portion” means, with respect to an Indirect Member, the percentage set forth next to such Indirect Member’s 
name in the Consideration Spreadsheet under the heading “Closing Pro Rata Portion”.  For purposes of clarity, the sum of all “Closing Pro 
Rata Portions” shall at all times equal one hundred percent (100%).

“Closing Cash Reference Time” has the meaning set forth in Section 5.12.

“Code” means the United States Internal Revenue Code of 1986, as amended.

“Company” has the meaning set forth in the introductory paragraph of this Agreement.

“Company Assets” has the meaning set forth in Section 3.4.

“Company Benefit Plan” has the meaning set forth in Section 3.12(a).

“Company Cash” means the Company’s cash (excluding Restricted Cash) and cash equivalents held in bank accounts owned and 
controlled by the Company.  For the avoidance of doubt, Company Cash shall be net of outstanding checks, drafts, wire transfers, and debit 
transactions not yet cashed or settled.

“Company Contract” has the meaning set forth in Section 3.11(a).

“Company Data” has the meaning set forth in Section 3.10(l).

“Company Financial Statements” has the meaning set forth in Section 3.5(a).

“Company Intellectual Property” has the meaning set forth in Section 3.10(a)(i).

“Company Intellectual Property Rights” has the meaning set forth in Section 3.10(a)(ii).

“Company Privacy Policy” has the meaning set forth in Section 3.10(a)(v).

“Company Products” has the meaning set forth in Section 3.10(a)(iii).

“Company Registered Intellectual Property” means all Company Owned Intellectual Property registered by the Company with 
any Governmental Authority and any applications for such registration.

“Confidential Information” has the meaning set forth in Section 5.5.
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“Consents” means consents, assignments, Permits, Orders, certification, concession, franchises, approvals, authorizations, 

registrations, filings, registrations, waivers, declarations or filings with, of or from any Governmental Authority, parties to Contracts or any 
other third Person.

“Consideration Spreadsheet” has the meaning set forth in Section 1.3(d).

“Contaminants” has the meaning set forth in Section 3.10(p).

“Contingent Workers” means independent contractors, consultants, temporary employees, leased employees or other agents 
employed or used by the Company and classified by the Company as other than employees, or compensated other than through wages paid 
by the Company through the Company’s payroll.

“Continuing Claim” has the meaning set forth in Section 9.7(a).

“Contract” means any contract, mortgage, indenture, lease, covenant or other agreement, instrument or commitment, permit, 
concession, franchise or license (including any purchase or sales order), whether written or oral.

“Copyrights” has the meaning set forth in Section 3.10(a)(viii).

“Current Assets” means the combined current assets of the Company as of the applicable time of determination, determined in 
accordance with GAAP and the methodology attached hereto as Schedule 1.1(d), but specifically excluding Tax assets.

“Current Liabilities” means the combined current liabilities of the Company plus the liability account “Intercompany Payable – 
Long-Term” as of the applicable time of determination, determined in accordance with GAAP and the methodology attached hereto as 
Schedule 1.1(d).

“Customer Data” has the meaning set forth in Section 3.10(a)(vi).

“Deductible Amount” has the meaning set forth in Section 9.3(a).

“Derivative Instruments” has the meaning set forth in Section 5.10.

“Direct Members” has the meaning set forth in the introductory paragraph of this Agreement.

“Domain Names” has the meaning set forth in Section 3.10(a)(viii).

“End Date” has the meaning set forth in Section 8.1(b).

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended.

“ERISA Affiliate” means any entity, trade or business that is, or at any applicable time was, a member of a group described in 
Section 414(b), (c), (m) or (o) of the Code or Section 4001(b)(1) of ERISA that includes the Company.

“Escrow Agent” has the meaning set forth in Section 1.6.

“Escrow Agreement” has the meaning set forth in Section 1.6.

“Escrow Amount” means $7,500,000.
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“Escrow Contribution Amount” for each Indirect Member shall be as provided in the applicable Consideration Spreadsheet.  For 

purposes of clarity, the sum of all “Escrow Contribution Amounts” shall equal the Escrow Amount.

“Escrow Fund” has the meaning set forth in Section 1.6.

“Estimated Closing Balance Sheet” has the meaning set forth in Section 5.12.

“Expiration Date” has the meaning set forth in Section 9.1(a).

“Future Consideration Spreadsheet” has the meaning set forth in Section 1.3(d).

“GAAP” means United States generally accepted accounting principles.

“General Enforceability Exceptions” means limitations on enforcement and other remedies imposed by or arising under or in 
connection with (i) applicable bankruptcy, insolvency reorganization, moratorium or other similar Laws now or hereafter in effect relating to 
or affecting rights of creditors generally, and (ii) rules of law and general principles of equity, including those governing specific 
performance, injunctive relief and other equitable remedies.

“Generally Commercially Available Code” has the meaning set forth in Section 3.10(a)(vii).

“Governmental Authority” means any governmental, regulatory or administrative authority, agency, body, commission or other 
entity, whether international, multinational, national, regional, state, provincial or of a political subdivision; any court, judicial body, 
arbitration board or arbitrator; any tribunal of a self-regulatory organization; or any instrumentality of any of the foregoing (including other 
body or entity created under the authority of or otherwise subject to the jurisdiction of any of the foregoing, including any stock or other 
securities exchange or professional association).

“Inbound Licenses” means all Contracts under which the Company is  granted any right under any Intellectual Property Rights or 
with respect to any Technology of any other Person, in each case as related to the Business

“Indebtedness” means, without duplication, all obligations, contingent or otherwise, of the Company, including (i) for borrowed 
money; (ii) evidenced by notes, bonds, debentures, or similar instruments; (iii) all lease obligations required to be capitalized in accordance 
with GAAP or classified as capital or finance leases in Financial Statements of such Person; (iv) for the deferred purchase price of assets, 
property, goods or services, including all earn-out payments, seller notes and other similar payments (whether contingent or otherwise) 
calculated as the maximum amount payable under or pursuant to such obligation; (v) for reimbursement obligations, whether contingent or 
matured, with respect to letters of credit (whether drawn or undrawn), bankers’ acceptances, performance bonds, surety bonds or interest rate 
cap agreements, interest rate swap agreements, foreign currency exchange contracts or other hedging contracts; (vi) all conditional sale 
obligations and all obligations under any title retention agreement; (vii) all obligations of any other Person of the type referred to in clauses 
(i) through (vi) which is secured by a Lien on any property or asset of the Company, the amount of such obligation being deemed to be the 
lesser of the fair market value of such property or asset or the amount of the obligation; (viii) in the nature of guarantees of the types of 
obligations described in (i)-(vi) above; (ix) any amendment, supplement, modification, deferral, renewal, extension, refunding or refinancing 
or any Liability of the types referred to in clauses (i) through (viii) above; (x) for all accrued or unpaid interest on or any fees, premiums, 
penalties or other amounts (including prepayment and early termination fees and penalties) due with respect to any of the obligations 
described in (i)-(viii) above; (xi) all Liabilities for reserves for any of the foregoing; and 
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(xii) all accrued but unpaid severance obligations (including the employer portion of any applicable payroll taxes).

“Indirect Members” has the meaning set forth in the introductory paragraph of this Agreement.

“Initial Cash Reference Time” has the meaning set forth in Section 3.3(b).

“Initial Consideration Spreadsheet” has the meaning set forth in Section 1.3(c).

“Intellectual Property Rights” has the meaning set forth in Section 3.10(a)(viii).

“IRS” means the United States Internal Revenue Service.

An individual shall be deemed to have “Knowledge” of a particular fact or other matter if:  (a) such individual is actually aware of 
such fact or other matter; or (b) such individual would have known such fact or other matter had such individual made reasonable inquiry of 
the Persons who would reasonably be expected to have actual knowledge of such fact or other matter.  The Members and the Company shall 
be deemed to have “Knowledge” of a particular fact or other matter if Bruce Thompson, Mark Bland, Ziad Chartouni, Nick Gerlach, Sherif 
Jitan, Scott Johnston  or David White has Knowledge of such fact or other matter.  

“Laws” mean any common law or any code, law, ordinance, regulation, Order (administrative or other), treaty, rule, statute or 
reporting or licensing requirements, applicable to a Person or its assets, properties, Liabilities or business promulgated, interpreted or 
enforced by any Governmental Authority.

“Liability” or “Liabilities” means, with respect to any Person, any and all liabilities of any kind (whether known or unknown, 
contingent, accrued, due or to become due, secured or unsecured, matured or otherwise) including, but not limited to, Indebtedness, accounts 
payable, royalties payable, and other reserves, accrued bonuses and commissions, accrued vacation and any other form of leave, termination 
payment obligations, employee expense obligations and all other liabilities of such Person or any of its Subsidiaries or Affiliates, regardless 
of whether such liabilities are required to be reflected on a balance sheet in accordance with GAAP.

“Liens” means any and all liens, encumbrances, mortgages, charges, claims, pledges, security interests, title defects, voting 
agreements or trusts, transfer restrictions or other restrictions of any nature, other than restrictions under applicable securities laws.

“Loss” and “Losses” means any and all losses, Liabilities, claims, suits, obligations, judgments, liens, penalties, fines, Taxes, 
damages (other than punitive damages unless such punitive damages are actually awarded to a third party), and reasonable costs and 
expenses, including, but not limited to, reasonable attorneys’ fees and accounting fees and other expert fees (and other expenses related to 
litigation or other proceedings) and related disbursements, and any costs and expenses incurred in connection with investigating, defending 
against or settling any of the foregoing.

“made available” means documents and information contained within the Books and Records of the Company; provided, that such 
documents and information shall be in the possession of the Company (directly or through counsel) as of the Closing.

“Material Adverse Effect” means (a) any change, event, violation, inaccuracy, circumstance or effect (each, an “Effect”) that, 
individually or taken together with all other Effects, and regardless of whether such Effect constitutes a breach of any representations or 
warranties made by, or a breach of the 
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covenants, agreements, or obligations of, the Company, has, or would reasonably be likely to have a material adverse effect on the Business, 
operations, assets, liabilities (absolute, accrued, contingent, or otherwise), financial condition, or prospects of the Company, taken as a whole; 
provided that none of the following shall be deemed to constitute, and none of the following shall be taken into account in determining 
whether there has been, a Material Adverse Effect: (i) changes in general economic conditions in the United States; (ii) changes affecting the 
industry generally in which the Company operates; (iii) the outbreak or escalation of war, hostilities, or terrorist activities, either in the 
United States or any other country or region in the world; (iv) changes in Law or GAAP; or (v) any failure, in and of itself, by the Company 
to meet internal or external projections or forecasts or revenue or earnings predictions (provided that the cause or basis for the Company 
failing to meet such projections or forecasts or revenue or earnings predictions may be considered in determining the existence of a Material 
Adverse Effect unless such cause or basis is otherwise excluded by this definition); unless, in the case of each of the foregoing clauses (i) 
through (iv), such changes disproportionately and materially affect the Company as compared to other Persons that operate in the industry in 
which the Company operates, or (b) any effect or circumstance that could reasonably be expected to materially impair or materially delay the 
Company’s, or any Member’s ability to perform under this Agreement or the other Transaction Documents.

“Member Cure Period” has the meaning set forth in Section 8.1(d).

“Member Cap” has the meaning set forth in Section 1.3(c).

“Member Fundamental Representations” means, collectively, the representations and warranties contained in Article II 
(Representations and Warranties of Each Member), Section 3.1 (Authorization; Enforceability), Section 3.2 (Subsidiaries), Section 3.3 
(Capitalization; Indebtedness; Net Working Capital; Cash), Section 3.14 (Brokers’, Finders’ Fees, etc.), and the certifications contained in 
the Members’ Closing Certificate; provided, that (i) the certifications contained in the Members’ Closing Certificate relating to the Closing 
Calculations and the Closing Cash Balance will not be deemed inaccurate or breached with respect to Net Working Capital if the Net 
Working Capital as of Net Working Capital Measurement Time is equal to or exceeds the Normalized Net Working Capital Target Amount 
and with respect to the Closing Cash Balance if the Company Cash as of the Closing Cash Reference Time is equal to or exceeds the 
Normalized Cash Balance Target Amount, and (ii) the certifications in Members’ Closing Certificate required to be included in the Members’ 
Closing Certificate pursuant to Section 6.9(c) and Section 6.9(d) will not constitute Member Fundamental Representations.

“Member Transaction Expenses” means, without duplication, all fees, costs, expenses, payments, expenditures or Liabilities 
(collectively, “Expenses”), whether incurred prior to the Agreement Date, during the Pre-Closing Period or at or after the Closing, and 
whether or not invoiced prior to the Closing, incurred by or on behalf of the Company or any Member, or to or for which the Company or any 
Member is or becomes subject or liable, directly or indirectly, in connection with any of the transactions contemplated by the Agreement, 
including:  (a) Expenses payable to legal counsel or to any financial advisor, broker, accountant or other Person, including any brokerage 
fees, commissions, finders’ fees, or financial advisory fees, and, in each case, related costs and expenses, who performed services for or on 
behalf of, or provided advice to the Company or any Member, or who is otherwise entitled to any compensation or payment from the 
Company or any Member, in connection with or relating to the Agreement, any of the transactions contemplated by the Agreement, or the 
process resulting in such transactions (including, for the avoidance of doubt, all Expenses owed to Munck Wilson Mandala, LLP and Gibson, 
Dunn & Crutcher LLP); (b) any other expenses that arise or are expected to arise, or are triggered, accelerated or become due or payable, as a 
direct or indirect result of the consummation (whether alone or in combination with any other event or circumstance) of the transactions 
contemplated by the Agreement, including any fees and expenses related to any retention, transaction, equity, discretionary, bonus, severance, 
profit sharing or change of control payment or benefit (or similar payment obligation), and the 
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employer portion of any applicable payroll taxes, made or provided, or required to be made or provided, by the Company or any Member to 
any Person, including any service provider of the Company or any Member, as a result of or in connection with the transactions contemplated 
herein or any of the other Transactions or any other Transaction Document, including any severance, change in control bonus, retention 
bonus or similar benefit paid or to be paid to Bruce Thompson or David White; (c) Expenses incurred by or on behalf of the Company, any 
Member or service provider to the Company or any Member in connection with the transactions contemplated herein that the Company or 
any Member is or will be obligated to pay or reimburse; or (d) all other Liabilities of the Company not arising in the Ordinary Course of 
Business.

“Member-Related Claims” means any claim by any current, former or purported equityholder of the Company (including such 
holders of rights or instruments convertible or exercisable into equity securities) or any other Person, seeking to assert, or based upon (i) 
ownership or rights to ownership of any equity securities or securities convertible into or exercisable for equity securities, including, without 
limitation, preemptive, notice and voting rights, (ii) errors in formulas, definitions or provisions related to any Member’s payment of any 
proceeds in connection with the this Agreement, including any Consideration Spreadsheet and the calculation of an Indirect Member’s Pro 
Rata Portion, Closing Pro Rata Portion, or Escrow Contribution Amount; (iii) any payments by any Direct Member to any Indirect Member, 
(iv) rights under the Organizational Documents of the Company or any Direct Member, (v) wrongful repurchase or cashing out of options, 
membership interests, or profits interests, of the Company or any Member, (vi) claims of any Member arising out of the payment of the 
Member Transaction Expenses, or (vii) otherwise in connection with the Transactions.

“Members” means the Direct Members and the Indirect Members.

“Members’ Closing Certificate” has the meaning set forth in Section 6.9.

“Membership Units” means, collectively, the Class CG Units, Class CO-A Units and the Class CO Units.

“MidCo” has the meaning set forth in the Recitals.

“Net Working Capital” means: (a) the Current Assets of the Company, less (b) the Current Liabilities of the Company, in each 
case, as of the applicable date of determination.

“Net Working Capital Measurement Time” means 12:01 a.m. Eastern Time on the Closing Date.

“Normalized Cash Balance Target Amount” shall be the amount determined in accordance with Schedule 1.1(e).

“Normalized Net Working Capital Target Amount” shall be the amount determined in accordance with Schedule 1.1(e).

“Open Source Software” has the meaning set forth in Section 3.10(a)(ix).

“Operating Agreement” means that certain Third Amended and Restated Limited Liability Company Agreement of the Company, 
dated as of November 23, 2021, as the same may be amended and/or restated from time to time.

“Order” means any order, directive, judgment, assessment, decree, injunction, decision, ruling, award or writ of any Governmental 
Authority.
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“Ordinary Course of Business” means the ordinary and usual course of business of the Company consistent with past practices 

and customs.

“Organizational Documents” means (a) in the case of a Person that is a corporation, its articles or certificate of incorporation and 
its by-laws, regulations or similar governing instruments required by the laws of its jurisdiction of formation or organization; (b) in the case 
of a Person that is a partnership, its articles or certificate of partnership, formation or association, and its partnership agreement (in each case, 
limited, limited liability, general or otherwise); (c) in the case of a Person that is a limited liability company, its articles or certificate of 
formation or organization, and its limited liability company agreement or operating agreement; and (d) in the case of a Person that is none of 
a corporation, partnership (limited, limited liability, general or otherwise), limited liability company or natural person, its governing 
instruments as required or contemplated by the laws of its jurisdiction of organization.

“Original Agreement” has the meaning set forth in Section 5.13.

“Original Indemnification Rights” has the meaning set forth in Section 5.13.

“Original Members” has the meaning set forth in Section 5.13.

“Patents” has the meaning set forth in Section 3.10(a)(viii).

“Payment Agent” means Acquiom Financial LLC, a Colorado limited liability company.

“Payments Administration Agreement” means the payments administration agreement to be entered into among Buyer, the 
Sellers’ Representative and the Payment Agent on the Closing Date, substantially in the form of Exhibit A to this Agreement.

“Payment Direction Letter” has the meaning set forth in Section 1.7(d).

“Pearl” has the meaning set forth in Section 6.15.

“Pearl Acquisition Agreement” has the meaning set forth in Section 6.15.

“Permits” means any permit, license, authorization, registration, certificate, variance or similar right issued or granted by any 
Governmental Authority (but excluding registrations of Intellectual Property Rights).

“Permitted Liens” means (i) statutory Liens for Taxes not yet due and payable, (ii) mechanics’, carriers’, workers’, repairers’ and 
other similar liens arising or incurred in the Ordinary Course of Business relating to obligations which are not individually, or in the 
aggregate, material, and (iii) purchase money security interests in respect of personal property arising or incurred in the Ordinary Course of 
Business.  

“Person” means a natural person, a partnership, a corporation, a company (limited liability or otherwise), an association, a joint 
stock company, a trust, a joint venture, an unincorporated organization, a Governmental Authority, or any department, agency or subdivision 
thereof.

“Personally Identifiable Information” has the meaning set forth in Section 3.10(a)(x).

“Pre-Closing Period” has the meaning set forth in Section 5.1.

“Preliminary Consideration Spreadsheet” has the meaning set forth in Section 1.3(b).
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“Privacy Laws” means any Laws that govern the receipt, collection, compilation, use, storage, processing, sharing, safeguarding, 

security, disposal, destruction, disclosure or transfer of Personally Identifiable Information and any such legal requirement governing privacy, 
data security, data or security breach notification, any penalties and compliance with any order, including, without limitation, the Gramm-
Leach-Bliley Act, the California Online Privacy Protection Act, the California Consumer Privacy Act, the CAN-SPAM Act, the Telephone 
Consumer Protection Act of 1991, Colorado Privacy Act, Connecticut Data Privacy Act, Virginia Consumer Data Protection Act, state Laws 
regulating the use of Personally Identifiable Information in connection with marketing purposes , the UK Data Protection Act 2018, 
Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on the protection of natural persons with regard 
to the processing of personal data and on the free movement of such data (General Data Protection Regulation or “GDPR”) and any 
analogous legislation in any jurisdiction in which the Company carries on its business and/or from which Company collects Personally 
Identifiable Information and all Laws regulating the privacy, security, and/or protection of Personally Identifiable Information. 

“Privacy Requirements” has the meaning set forth in Section 3.10(k).

“Pro Rata Portion” means, with respect to an Indirect Member, a percentage equal to the Member Cap for such Indirect Member 
divided by the aggregate Member Caps for all Indirect Members.  For purposes of clarity, the sum of all “Pro Rata Portions” shall at all times 
equal one hundred percent (100%).

“Purchase Price” has the meaning set forth in Section 1.3(a).

“Purchased Units” has the meaning set forth in the Recitals.

“Put and Call Annex” means Annex I to the Operating Agreement.

“Registered Intellectual Property” has the meaning set forth in Section 3.10(a)(xi).

“Release Agreement” means that certain Release Agreement between the Buyer and each of the Members and the Responsible 
Party executed concurrently with the signing of this Agreement.

“Released Parties” has the meaning set forth in Section 5.13.

“Releasing Parties” has the meaning set forth in Section 5.13.

“Representative Expense Fund” has the meaning set forth in Section 1.3(e).

“Representatives” means directors, managers, officers, employees, agents, attorneys, accountants, advisors and representatives.

“Restricted Cash” means any cash which is not freely usable by the Company because it is subject to restrictions, limitations or 
taxes on use or distribution by Law, contract or otherwise, including, without limitation, restrictions on dividends and repatriations or any 
other form of restriction; provided, that Company Cash shall not constitute Restricted Cash as a result of being subject to restrictions pursuant 
to any agreement listed on Schedule 1.1(f).

“Securities Act” means the Securities Act of 1933, as amended.

“Sellers’ Representative” has the meaning set forth in the introductory paragraph of this Agreement.
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“Specified Company Benefit Plan” has the meaning set forth in Section 3.12(a).

“Standard Form Agreements” means the Company’s standard forms for the non-exclusive license of the Company’s products to 
end users made available to Buyer.

“Subject Compensation Changes” has the meaning set forth in Section 5.11.

“Subject Provision” has the meaning set forth in Section 9.5(a).

“Subsidiary” means, with respect to any Person, any other Person of which more than 50% of the securities or other ownership 
interests having by their terms ordinary voting power to elect a majority of the board of directors or of other Persons performing similar 
functions, or to receive more than 50% of the profits or losses, of such other Person is directly or indirectly owned or controlled by such 
Person, by one or more of such Person’s Subsidiaries (as defined in the preceding clause) or by such Person and any one or more of such 
Person’s Subsidiaries.

“T5” means T5 Holdings, L.P., a Texas limited partnership.

“Tax” or “Taxes” means (i) any net income, alternative or add-on minimum tax, gross income, estimated, gross receipts, sales, use, 
ad valorem, value added, transfer, franchise, fringe benefit, membership interest, profits, license, registration, withholding, payroll, social 
security (or equivalent), employment, unemployment, disability, excise, severance, stamp, occupation, premium, property (real, tangible or 
intangible), environmental, escheat or windfall profit tax, custom duty or other tax, governmental fee or other like assessment or charge of 
any kind whatsoever, together with any interest or any penalty, addition to tax or additional amount (whether disputed or not) imposed by any 
Governmental Authority responsible for the imposition of any such tax, (ii) any Liability for the payment of any amounts of the type 
described in clause (i) of this sentence as a result of being (or ceasing to be) a member of an affiliated, consolidated, combined, unitary or 
aggregate group for any taxable period, and (iii) any Liability for the payment of any amounts of the type described in clause (i) or (ii) of this 
sentence as a result of being a transferee of or successor to any Person or as a result of any express or implied obligation to assume such 
Taxes or to indemnify any other Person.

“Tax Reserve Fund” has the meaning set forth in Section 1.3(f).

“Tax Return” means any return, declaration, report, claim for refund, or information return or statement relating to Taxes, 
including any schedule or attachment thereto, and including any amendment thereof.

“Technology” has the meaning set forth in Section 3.10(a)(xii).

“Third Party Claim” has the meaning set forth in Section 9.6(a).

“Thompson Covenant Violation” has the meaning set forth in Section 9.8.

“Thompson Released Amount” has the meaning set forth in Section 9.8.

“Thompson Restrictive Covenant Agreement” means that certain Restrictive Covenant Agreement dated December 9, 2020 by 
and between Buyer and Bruce Thompson.

“TopCo” has the meaning set forth in the introductory paragraph of this Agreement. 
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“Trademarks” has the meaning set forth in Section 3.10(a)(viii).

“Transaction Documents” means this Agreement, the Escrow Agreement, the Payments Administration Agreement, the Release 
Agreement, and each agreement, document, schedule, certificate or other instrument executed or delivered in connection with this 
Agreement.

“Transactions” means the transactions contemplated by this Agreement and the Transaction Documents. 

“Transfer” means, with respect to any security, to sell, offer, pledge, contract to sell, grant any option, right or contract to purchase, 
or otherwise transfer (including by gift or operation of law), dispose of, hypothecate or encumber, directly or indirectly, such security.

“Unaudited Interim Balance Sheet” has the meaning set forth in Section 3.5(a)

“URLs” has the meaning set forth in Section 3.10(a)(viii).

1.2	 Purchase and Sale of Membership Units.  Subject to the terms and conditions set forth herein, at the Closing, and in reliance on 
the representations, warranties, covenants and agreements made herein, the Direct Members shall sell to Buyer, and Buyer shall purchase 
from the Direct Members, the number and class of Purchased Units set forth on Schedule 1.1(c), free and clear of all Liens, for the 
consideration specified in Section 1.3. 

1.3	 Purchase Price; Consideration Spreadsheets.  

(a)	 Subject to the terms and conditions hereof, the aggregate consideration to be paid by Buyer as consideration for the 
Purchased Units shall be $75,000,000 (the “Purchase Price”), which amount is subject to adjustment in accordance with the terms of this 
Agreement including reductions set forth in Section 1.5(b)(i). The Direct Members hereby direct that the Purchase Price shall be paid to the 
Indirect Members and certain other Persons in accordance with the terms of this Agreement. At the Closing, Buyer shall deliver the portion 
of the Purchase Price constituting the Closing Payment as provided in Section 1.5(b)(i) in exchange for the Purchased Units.

(b)	 No later than November 20, 2023, the Sellers’ Representative shall prepare and deliver to Buyer a preliminary 
spreadsheet containing all the information required to be set forth in the Initial Consideration Spreadsheet in preliminary form, including the 
allocation of the Closing Payment among the Indirect Members based on the Sellers’ Representative’s good faith estimate for the amount of 
the Closing Payment (the “Preliminary Consideration Spreadsheet”).

(c)	 The Sellers’ Representative shall prepare and deliver to Buyer, no less than three (3) Business Days prior to the 
Closing, a spreadsheet (the “Initial Consideration Spreadsheet”), duly executed by the Sellers’ Representative setting forth all of the 
following information, as of the Closing Date: (i) the names of all Members and their respective addresses and email addresses (and such 
other information as the Payment Agent may reasonably request); (ii) the equity interests of TopCo held by the Indirect Members 
immediately prior to the Closing; (iii) the equity interests of Midco beneficially owned by the Indirect Members immediately prior to the 
Closing; (iv) the Purchased Units held by the Direct Members immediately prior to the Closing; (v) the amount of Member Transaction
Expenses (including an itemized list of each such Member Transaction Expense and, if applicable, the Person to whom such expense is owed 
and the wire transfer information for each such Person); (vi) each Indirect Member’s Escrow Contribution Amount and each Indirect 
Member’s Pro Rata Portion; (vii) each Indirect Member’s Closing Pro Rata Portion; (viii) the portion of the Closing Payment payable to each 
Indirect Member (v) 
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each Indirect Member’s Pro Rata Portion; (viii) the aggregate amount payable to each Indirect Member pursuant to this Agreement assuming 
that such Indirect Member is paid such Indirect Member’s Closing Payment, Pro Rata Portion of the Representative Expense Fund (without 
any deductions), Pro Rata Portion of the Tax Reserve Fund (without any deductions), and Pro Rata Portion of the Escrow Fund (without any 
deductions), in each case, calculated before the payment of any Taxes (the “Member Cap”); (ix) wire instructions for each Indirect Member; 
(x) the portion of the Closing Payment payable to Indirect Members on account of the Purchased Units held by MidCo, (xi) the portion of the 
Closing Payment payable to Indirect Members on account of the Purchased Units held by TopCo, (xii) the portion of the Escrow Fund, 
Representative Expense Fund, and Tax Reserve Fund attributable to the Purchased Units held by MidCo and (xiii) the portion of the Escrow 
Fund, Representative Expense Fund, and Tax Reserve Fund attributable to the Purchased Units held by TopCo.  The Initial Consideration 
Spreadsheet will allocate the Closing Payment among the Indirect Members in substantially the same manner as the Preliminary 
Consideration Spreadsheet allocated the Sellers’ Representative’s preliminary estimate for the Closing Payment among the Indirect Members, 
subject to any good faith revisions and updates made by the Sellers’ Representative in connection with delivering the Initial Closing 
Spreadsheet.

(d)	 The Sellers’ Representative shall prepare and deliver to Buyer one or more spreadsheet(s) (each, a “Future 
Consideration Spreadsheet” and together with the Initial Consideration Spreadsheet, the “Consideration Spreadsheets”), which sets forth 
the allocation of each payment to be made to the Indirect Members after the Closing Date, on behalf of Direct Members, in connection with 
the release of any amounts from the Escrow Fund, the Representative Expense Fund, or the Tax Reserve Fund, together with such supporting 
documentation and access to the Company’s Books and Records as is reasonably requested by Buyer to permit Buyer to review the 
calculation of amounts set forth therein.  The Sellers’ Representative shall deliver to Buyer each applicable Future Consideration Spreadsheet 
with respect to the release of any portion of the Escrow Fund, the Representative Expense Fund, or the Tax Reserve Fund (if any is payable 
to the Indirect Members on behalf of the Direct Members) no less than three (3) Business Days prior to the scheduled release of any amount 
of the Escrow Fund, the Representative Expense Fund, or the Tax Reserve Fund, in each case together with such documentation as is 
reasonably requested by Buyer to permit Buyer to review the calculation of amounts set forth therein.  Each Member acknowledges and 
agrees that the Buyer shall have no liability for any errors or miscalculations set forth any Consideration Spreadsheet.

(e)	 $100,000 (the “Representative Expense Fund”) shall be withheld from the Closing Payment and paid to the Sellers’ 
Representative to be used, in the sole and absolute discretion of the Sellers’ Representative, to pay the costs and expenses, if any, incurred by 
the Sellers’ Representative in accordance with or otherwise related to this Agreement and the Transactions, and any other costs or expenses 
incurred by the Sellers’ Representative in the performance of its obligations, which shall be retained by the Sellers’ Representative in a 
segregated account designated for that purpose until such time as the Sellers’ Representative shall determine, and, subject to the terms of this 
Agreement, the balance of such Representative Expense Fund shall be delivered by the Sellers’ Representative in the amounts set forth on the 
applicable Future Consideration Spreadsheet to the Payment Agent, for further distribution to the Indirect Members on behalf of the Direct
Members, in accordance with the Indirect Member’s Pro Rata Portions; provided, however, that neither Buyer nor the Company shall have 
any Liability or be responsible in any capacity in connection with the Sellers’ Representative’s failure to deliver such balance. 

(f)	 A tax reserve fund in an amount to be determined, reasonably and in good faith by the Sellers’ Representative as an 
estimated of the income Tax obligations of MidCo arising with respect to the Transactions (the “Tax Reserve Fund”) shall be withheld from 
the Closing Payment and paid to MidCo to be used by MidCo to pay any income Tax obligations arising with respect to the Transactions, and 
any other costs or expenses incurred by MidCo related thereto, including the preparation of filing of all necessary income  Tax Returns.  If 
after all such payments, there is a remaining balance of such Tax Reserve 
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Fund, it shall be delivered by MidCo in the amounts set forth on the applicable Future Consideration Spreadsheet to the Payment Agent, for 
further distribution to the Indirect Members on behalf of MidCo, in accordance with the Indirect Member’s Pro Rata Portions; provided, 
however, that neither Buyer nor the Company shall have any Liability or be responsible in any capacity in connection with the Sellers’ 
Representative’s failure to deliver such balance. 

1.4	 Closing.  Unless this Agreement is validly terminated pursuant to Article VIII, the closing of the Transactions (the “Closing”) 
shall take place at 10:00 a.m. Eastern Time at the offices of Goodwin Procter LLP at 100 Northern Avenue, Boston, Massachusetts on the 
later of (i) December 1, 2023 or such earlier date mutually agreed to by Buyer and the Sellers’ Representative, and (ii) the third (3rd) 
Business Day after the satisfaction or waiver of the last to be satisfied or waived of the conditions set forth in Article VI and Article VII 
(other than those conditions which are to be satisfied at the Closing, but subject to the satisfaction or waiver of such conditions) or at such 
other time and/or date as Buyer and the Sellers’ Representative may jointly designate.  The Closing and exchange of documents may take 
place by facsimile or other electronic transmission.  The date on which the Closing actually takes place is referred to in this Agreement as the 
“Closing Date.”

1.5	 Deliveries at Closing.  

(a)	 At or prior to the Closing, the Company, the Members, or the Sellers’ Representative shall deliver, or cause to be 
delivered, to Buyer:

(i)	 evidence of the transfer of the Purchased Units from each Direct Member to the Buyer, in a form reasonably 
acceptable to Buyer, vesting all right, title and interest in such Purchased Units in Buyer; 

(ii)	 the Transaction Documents executed by the Company and the Members, as applicable, and all other 
agreements, documents, instruments or certificates required to be delivered by the Company and the Members at or prior 
to the Closing pursuant to Article VI;

(iii)	 the Escrow Agreement, duly executed by the Sellers’ Representative;

(iv)	 the Payments Administration Agreement, duly executed by the Sellers’ Representative;

(v)	 the Members’ Closing Certificate;

(vi)	 an IRS Form W-9 (or other proof of exemption from withholding under Section 1445 and 1446(f) of the 
Code in connection with the Transactions reasonably satisfactory to Buyer) validly executed by each Member;  

(vii)	the deliverables of the Company and Members set forth in Article VI;

(b)	 At or prior to the Closing, Buyer shall deliver or cause to be delivered the following:

(i)	 by wire transfer of immediately available funds to the account of the Payment Agent cash in an aggregate 
amount equal to (v) the Purchase Price, less (w) the Tax Reserve Fund, less (x) the Escrow Amount, less (y) Member 
Transaction Expenses, less (z) the Representative Expense Fund (the “Closing Payment”), which Closing Payment shall 
be paid by the Payment Agent to the Indirect Members, on behalf of the Direct Members, in 
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accordance with each Indirect Member’s Closing Pro Rata Portion, as set forth in the Initial Consideration Spreadsheet;

(ii)	 by wire transfer of immediately available funds to the account of the Payment Agent cash in an amount 
equal to the Representative Expense Fund, which amount shall be paid by the Payment Agent to the Sellers’ 
Representative, by wire transfer of immediately available funds, as set forth in the Initial Consideration Spreadsheet;

(iii)	 by wire transfer of immediately available funds to the account of the Payment Agent cash in an amount 
equal to the Tax Reserve Fund, which amount shall be paid by the Payment Agent to Midco, by wire transfer of 
immediately available funds, as set forth in the Initial Consideration Spreadsheet;

(iv)	 by wire transfer of immediately available funds to the account of the Payment Agent cash in an amount 
equal to the Member Transaction Expenses set forth in the Initial Consideration Spreadsheet, which amounts shall be paid 
by the Payment Agent (i) in the case of compensatory payments to employees of the Company subject to Tax withholding, 
by wire transfer of immediately available funds to the Company for further distribution of such amounts by the Company 
through its payroll procedures after applicable Tax withholdings to each of the payees set forth in such Initial 
Consideration Spreadsheet and (ii) in all other cases by wire transfer of immediately available funds, to each of the payees
set forth in such Initial Consideration Spreadsheet;

(v)	 the Buyer Closing Certificate to the Sellers’ Representative;

(vi)	 the Escrow Agreement, duly executed by Buyer and the Escrow Agent, to the Sellers’ Representative;

(vii)	the Payments Administration Agreement, duly executed by Buyer, to the Sellers’ Representative; and

(viii)	 to the Sellers’ Representative, the Transaction Documents executed by Buyer, as applicable, including 
all other agreements, documents, instruments or certificates required to be delivered by Buyer at or prior to the Closing 
pursuant to Article VII.

1.6	 Escrow.  The Members acknowledge and agree that at the Closing, Buyer shall withhold from the Purchase Price payable 
pursuant hereto, and deposit into an escrow account with Acquiom Clearinghouse LLC (the “Escrow Agent”) an amount in cash equal to the 
Escrow Amount to secure any indemnification payment obligations of the Indirect Members in respect of Article IX of this Agreement (the 
“Escrow Fund”).  The Escrow Fund shall be held by the Escrow Agent and disbursed by it solely for the purposes and in accordance with 
the terms of this Agreement and the provisions of the escrow agreement to be entered into among Buyer, the Sellers’ Representative, and the 
Escrow Agent on the Closing Date, substantially in the form of Exhibit B to this Agreement (the “Escrow Agreement”).  The terms and 
provisions of the Escrow Agreement and the transactions contemplated thereby are specific terms of this Agreement, and the approval and 
execution of this Agreement by the Members shall constitute approval by the Members, and the irrevocable agreement of the Members to be 
bound by and comply with, the Escrow Agreement and all of the arrangements and provisions of this Agreement relating thereto, including 
the deposit of the Escrow Amount into escrow and the indemnification obligations set forth in Article IX hereof.

1.7	 Payment.
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(a)	 Within one (1) Business Day of the Closing Date (subject to the Payment Agent’s timely receipt with respect to each 

Indirect Member of wire transfer information and executed Form W-9 or other applicable tax form), the Payment Agent shall pay to each 
Indirect Member, on behalf of the Direct Members, the amount of the Closing Payment payable to each Indirect Member, on behalf of the 
Direct Members, in accordance with the allocation of Closing Payment set forth on the Consideration Spreadsheet.

(b)	 The Buyer and the Payment Agent shall be entitled to deduct and withhold from any amount otherwise payable 
pursuant to this Agreement (including all amounts to be contributed to the Escrow Fund in accordance with Section 1.6) such amounts as it is 
required to deduct and withhold with respect to the making of such payment under the Code or any provision of state, local or foreign Tax 
law or under any other applicable Law.  To the extent such amounts are so deducted or withheld, such amounts shall be treated for all 
purposes under this Agreement as having been paid to the Person to whom such amounts would otherwise have been paid.

(c)	 Notwithstanding anything to the contrary in this Agreement, each Member acknowledges and agrees that the Buyer 
shall have no liability for any errors or miscalculations arising out of the Payment Agent’s payment of any amounts required to be paid by the 
Payment Agent pursuant to the terms of this Agreement after the Buyer delivers to the Payment Agent the applicable payment amount.   
Buyer will have satisfied its obligation to make any payment to the Direct Members or Indirect Members if Buyer delivers the applicable 
payment to the Payment Agent for further distribution to the Direct Members or Indirect Members in accordance with the Consideration 
Spreadsheet.  Notwithstanding anything to the contrary in this Agreement, any payments paid by the Payment Agent to the Indirect Members 
are made being made on behalf of the Direct Members.

(d)	 Notwithstanding anything to the contrary in this Agreement, neither Buyer nor the Payment Agent shall have any 
obligation to make any payment to any Indirect Member pursuant to the terms of this Agreement unless each Direct Member delivers a 
payment direction letter to Buyer, in a form reasonably acceptable to Buyer, effective upon each disbursement of a payment by the Payment 
Agent to any Indirect Member (each, a “Payment Direction Letter”).  Each Payment Direction Letter shall include an acknowledgment 
from each Direct Member that such Direct Member is deemed to have received the funds payable by the Payment Agent to the Indirect 
Members, and direct the Buyer and the Payment Agent to disburse such funds directly to the Indirect Members, on behalf of the Direct 
Members.

1.8	 Tax Treatment and Purchase Price Allocation.

(a)	 Each of the Payment Agent, Escrow Agent, Buyer, the Company and the Members agree that for U.S. federal (and 
applicable state and local) income tax purposes, Buyer’s acquisition of the Purchased Units will be governed by IRS Revenue Ruling 99-6, 
1999-1 C.B. 432 (Situation 1), and, pursuant thereto, (i) with respect to Buyer, (A) the Company shall be deemed to make a liquidating 
distribution of its assets to the Direct Members, and (B) Buyer shall be deemed to acquire, by purchase, all applicable assets distributed to the 
Direct Members; and (ii) with respect to the Direct Members, the Direct Members shall be treated as selling partnership interests and shall 
report gain or loss, if any, resulting from the sale of their partnership interests in accordance with Section 741 of the Code.

(b)	 Within 60 days after the Closing Date, Buyer shall prepare and deliver to the Member’ Representative an allocation 
of the applicable purchase price, all other capitalizable costs, and other relevant items among the assets of the Company, which such 
allocation shall be prepared in accordance with the rules under Sections 1060, 743, 743 and 754 of the Code, as applicable, and the Treasury 
Regulations promulgated thereunder.  Buyer and the Members shall file all tax returns in a manner consistent with such allocation and no 
party shall take any position for tax purposes inconsistent with such allocation.
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1.9	 Further Action.  If, at any time after the Closing, any further action is reasonably determined by Buyer to be necessary or 

desirable to carry out the purposes of this Agreement or to vest Buyer with full right, title and possession of and to all rights and interests to 
the Purchased Units, the officers, directors and managers of the Company, TopCo, MidCo and Buyer shall be fully authorized (in the name of 
the Company, TopCo or MidCo (as applicable)) to take such action.

ARTICLE II

REPRESENTATIONS AND WARRANTIES OF EACH MEMBER

Each Member hereby severally, and not jointly, represents and warrants to Buyer, on the Agreement Date and (except where a 
representation or warranty is made herein as of a specified date) as of the Closing, as though made at the Closing, as follows: 

2.1	 Ownership.  If such Member is a Direct Member, such Direct Member is the beneficial and record owner of, has good and 
valid title to, and, in the case of equity interests of the Company, has unrestricted power to vote, all of the equity interests of the Company set 
forth opposite such Direct Member’s name on Schedule 1.1(c), in each case free and clear of all Liens, other than restrictions on Transfer set 
forth in the Operating Agreement.  If such Member is an Indirect Member, as of the Agreement Date, such Indirect Member is the beneficial 
and record owner of, has good and valid title to all of the equity interests of the Direct Members or Direct Members set forth opposite such
Indirect Member’s name on Schedule 1.1(a), in each case free and clear of all Liens, other than restrictions on Transfer set forth in the 
Organizational Documents of such Direct Member.  

2.2	 Authorization; Enforceability.  Such Member has the necessary power, authority, right and capacity to execute and deliver this 
Agreement and each of the other Transaction Documents to which it is a party, to perform its obligations hereunder and thereunder, and to 
consummate the transactions contemplated herein and therein.  The execution, delivery and performance by such Member of this Agreement 
and each of the other Transaction Documents to which it is a party, and the consummation by such Member of the Transactions have been 
duly authorized by all necessary action on the part of such Member (if any).  This Agreement and each other Transaction Document to which 
such Member is a party intended to be executed on or before the Agreement Date have been, and each other Transaction Document to which 
such Member is a party will be, duly executed and delivered by such Member and, assuming the due authorization, execution and delivery 
thereof by Buyer to the extent a party thereto, each constitutes or, with respect to such other Transaction Documents to be executed after the 
Agreement Date, will each constitute a valid and binding agreement of such Member, enforceable against such Member in accordance with 
its terms, subject to the General Enforceability Exceptions.  

2.3	 Non-Contravention.  The execution, delivery and performance by such Member of this Agreement and each other Transaction 
Document to which it is a party, and the consummation by such Member of the Transactions, do not and will not (i) contravene or conflict 
with or constitute a violation of any contract, agreement, Permit, license, authorization or obligation to which such Member is a party or by 
which its assets are bound; (ii) contravene or conflict with or constitute a violation of any provision of any Law binding upon or applicable to 
such Member; or (iii) constitute a default or breach under or give rise to any right of termination, cancellation or acceleration of any right or 
obligation of such Member or to a loss of any benefit to which such Member is entitled.

2.4	 Ownership of Equity Interests.  

(a)	 If such Member is a Direct Member, such Direct Member has not (i) transferred any of the equity interests of the 
Company set forth opposite such Direct Member name on Schedule 1.1(c) or 
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any interest therein, (ii) granted any options, warrants, calls or any other rights to purchase or otherwise acquire any such equity interests or 
any interest therein, or (iii) entered into any Contract with respect to any of the matters contemplated by clauses (i) or (ii).

(b)	 If such Member is an Indirect Member, such Indirect Member has not (i) transferred any of the equity interests of any 
Direct Member set forth opposite such Indirect Member’s name on Section 1(a) or any interest therein, (ii) granted any options, warrants, 
calls or any other rights to purchase or otherwise acquire any such equity interests or any interest therein, or (iii) entered into any Contract 
with respect to any of the matters contemplated by clauses (i) or (ii).

2.5	 No Actions.  There is no Action of any nature pending, or to the Knowledge of such Member, threatened, against such Member 
or any of such Member’s properties (whether tangible or intangible) or any of such Member’s officers, managers or directors (in their 
capacities as such), arising out of or relating to: (i) such Member’s beneficial ownership of securities of the Company or any right to acquire 
the same, (ii) this Agreement, any Transaction Document to which such Member is a party or any of the Transactions, or (iii) any other 
Contract between such Member (or any of its Affiliates) and the Company or any of its Affiliates, nor to the Knowledge of such Member, is 
there any reasonable basis therefor.  There is no Action pending or, to the Knowledge of such Member, threatened against such Member with 
respect to which such Member has the right, pursuant to Contract, the Laws of the State of Delaware or otherwise, to indemnification from 
the Company or any of its Affiliates related to facts and circumstances existing prior to the Agreement Date, nor to the Knowledge of such 
Member, are there any facts or circumstances that would reasonably be expected to give rise to such an Action.

2.6	 Brokers’, Finders’ Fees, etc.  Such Member has not employed any broker, finder, investment banker or financial advisor (i) as 
to whom such Member may have any obligation to pay any brokerage or finders’ fees, commissions or similar compensation in connection 
with the Transactions, or (ii) who might be entitled to any fee or commission from Buyer, the Company, or any of their respective Affiliates 
upon consummation of the Transactions.

2.7	 Disclosure of Information.  Such Member has received all the information it considers necessary or appropriate for deciding 
whether to execute and deliver this Agreement and to consummate the Transactions.  Such Member has (i) received a copy of this Agreement 
and each other Transaction Document to which it is a party, (ii) has discussed the foregoing with such Member’s professional advisors to the 
extent such Member has deemed necessary and (iii) understands its obligations hereunder or thereunder.

2.8	 Spousal Consent.  If such Member is married, he or she represents that true and complete copies of this Agreement and all 
Transaction Documents to be executed by such Member have been furnished to his or her spouse; that such spouse has read this Agreement 
and all Transaction Documents to be executed by such Member; that such spouse is familiar with each of their terms; and that such spouse 
has agreed to be bound to the obligations of such Member hereunder and thereunder.

ARTICLE III

REPRESENTATIONS AND WARRANTIES CONCERNING THE COMPANY

Each Member hereby represents and warrants to Buyer, subject to such exceptions as are specifically disclosed in the Disclosure 
Schedule attached hereto as Exhibit C (which disclosure should reference the appropriate section and subsection numbers of this Article III; 
provided, however, that any disclosures made therein shall apply to any other section or subsection without repetition where it is readily 
apparent on the face of such disclosure, without any independent knowledge on the part of the reader 
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regarding the matter disclosed, that the disclosure is intended to apply to such other section or subsection), on the Agreement Date and 
(except where a representation or warranty is made herein as of a specified date) as of the Closing, as though made at the Closing, as follows: 

3.1	 Authorization; Enforceability.  The Company is a limited liability company duly organized and validly existing under the Laws 
of the State of Delaware and has the requisite corporate power and authority to carry on its business as it is now being conducted.  The 
Company is duly qualified or licensed to do business, and is in good standing (to the extent applicable), in each jurisdiction where the 
character of the properties owned, leased or operated by it or the nature of its business makes such qualification or licensing necessary.  The 
Company has the necessary power and authority to execute and deliver this Agreement and each of the other Transaction Documents to 
which it is a party, to perform its obligations hereunder and thereunder, and to consummate the Transactions.  The Company has made 
available to Buyer true and complete copies of its Organizational Documents.  The Company is not in violation of its Organizational 
Documents.  This Agreement and each other Transaction Document intended to be executed on or before the Agreement Date have been, and 
each other Transaction Document to which the Company is a party will be, duly executed and delivered by the Company and, assuming the 
due authorization, execution and delivery thereof by Buyer to the extent a party thereto,  each constitutes or, with respect to such other 
Transaction Documents to be executed after the Agreement Date, will each constitute a valid and binding agreement of the Company, 
enforceable against the Company in accordance with its terms, subject to the General Enforceability Exceptions.  All payments payable to 
any Member in accordance with the terms of this Agreement will be made in accordance with the terms of the Organizational Documents of 
the Company and MidCo in effect as of the Agreement Date.  All payments payable to any Direct Member in accordance with the terms of 
this Agreement will be made in accordance with the terms of the Organizational Documents of the Company as of the Closing Date, provided 
that Buyer and the Direct Members hereby agree that the Purchase Price shall not be reduced by any Participation Threshold (as defined in 
the Operating Agreement) amount.  All payments payable to any Indirect Member in accordance with the terms of this Agreement will be 
made in accordance with the terms of the Organizational Documents of the Direct Members as of the Closing Date.  Any amendment to the 
Organizational Documents of TopCo after the Agreement Date will be validly approved in accordance with the Organizational Documents of 
TopCo and delivered to Buyer and each Indirect Member.

3.2	 Subsidiaries.  The Company does not have, and has never had, any Subsidiaries, and does not currently own or control, directly 
or indirectly, any interest in any other corporation, partnership, trust, joint venture, limited liability company, association, or other business 
entity.  The Company is not a participant in any joint venture, partnership or similar arrangement.

3.3	 Capitalization; Indebtedness; Net Working Capital; Cash. 

(a)	 Post-Closing Capitalization.  Immediately following Buyer’s acquisition of the Purchased Units at the Closing, Buyer 
will own 100% of all of the outstanding equity interests of the Company free and clear of any Liens, other than restrictions on Transfer set 
forth in the Company’s Organizational Documents.

(b)	 Financial Calculations.  Section 3.3(b) of the Disclosure Schedule sets forth (i) the Company’s estimates (including 
account line items consistent with methodology attached hereto as Schedule 1.1(d)) of Current Assets, Current Liabilities, and Net Working 
Capital, each as of 12:01 a.m. Eastern Time on the Agreement Date, and (ii) the Company Cash balance as of 10:17 a.m. Eastern Time on the 
Agreement Date (the “Initial Cash Reference Time”).  Since the Initial Cash Reference Time, the Company has made no disbursements of 
Company Cash, other than in the Ordinary Course of Business.  The calculations of Current Assets, Current Liabilities and Net Working 
Capital were prepared by the 
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Company in good faith and in accordance with GAAP and the methodology attached hereto as Schedule 1.1(d).

3.4	 Title to Assets; Sufficiency.  Except as set forth on Section 3.4 of the Disclosure Schedule, the Company has good and 
marketable title to (or, in the case of assets that are leased or licensed, valid leasehold interests or licenses in) all personal property and other 
assets (such assets, “Company Assets”) reflected in the Company Financial Statements or acquired after September 30, 2023 (the “Balance 
Sheet Date”), free and clear of any Liens (other than Permitted Liens), other than assets sold or otherwise disposed of in the Ordinary Course 
of Business since the Balance Sheet Date.  No one other than the Company (or, in the case of assets that are leased or licensed, the lessor or 
licensor thereof) owns or has any rights in or to the Company Assets.  The Company Assets constitute all of the assets, properties and rights 
used in, relating to or necessary for the operation of the Business by Buyer, as operated by the Company during the twelve (12) month period 
prior to the Closing.  All Company Assets are reasonably adequate for the uses to which they are being put, are in good condition and repair 
(ordinary wear and tear excepted) and are adequate for the conduct of the Business by Buyer, as operated by the Company prior to the 
Closing.  There are no breaches or defaults by the Company under, and no events or circumstances have occurred which, with or without 
notice or lapse of time or both, would constitute a breach of or a default by the Company under, any instrument, agreement or other document 
that creates, evidences or constitutes any Lien on any Company Asset or that evidences, secures or governs the terms of any Indebtedness or 
obligation secured by any Lien on any Company Asset.  

3.5	 Financial Statements.

(a)	 Financial Statements.  Section 3.5(a) of the Disclosure Schedule set forth a true, correct and complete copy of the 
following financial statements and notes (collectively, the “Company Financial Statements”): (i) the unaudited balance sheet of the 
Company as of December 31, 2022, and the related unaudited statement of operations for the year then-ended, together with the notes 
thereto; and (ii) a true, complete and correct copy of the unaudited balance sheet of the Company as of September 30, 2023 (the “Unaudited 
Interim Balance Sheet”), and the related unaudited statement of operations for the nine months then-ended.  The Company Financial 
Statements present fairly in all material respects the financial position of the Company as of the respective dates thereof and the results of 
operations of the Company for the periods covered thereby and are derived from the Company’s Books and Records.  The Company 
Financial Statements have been prepared in all material respects in accordance with GAAP applied on a consistent basis throughout the 
periods covered.  All reserves established by the Company that are set forth in or reflected in the Unaudited Interim Balance Sheet have been 
established in accordance with GAAP and are adequate.  The Company has no “off-balance sheet arrangement” within the meaning of Item 
303 of Regulation S-K promulgated under the Securities Act.  No bankruptcy, insolvency, winding up, or similar proceedings have occurred 
or are pending or, to the Knowledge of the Company, threatened against the Company or the Company’s properties or assets, and there is no 
basis therefor.

(b)	 Internal Controls.  The Company has maintained systems of internal accounting controls sufficient to (i) provide 
reasonable assurance regarding the reliability of financial reporting and the preparation of financial statements, (ii) maintain records that in 
reasonable detail accurately and fairly reflect the transactions and dispositions of the assets of the Company, (iii) provide reasonable 
assurance that transactions are recorded as necessary to permit preparation of financial statements in accordance with GAAP, and that 
receipts and expenditures of the Company are being made only in accordance with appropriate authorizations of management, (iv) provide 
reasonable assurance regarding prevention or timely detection of unauthorized acquisition, use or disposition of the assets of the Company 
and (v) implement disclosure controls and procedures designed to ensure that material information is made known to the management of the 
Company by others within the Company.  Neither the Company, nor any of its officers or auditors, nor any Member has identified or been 
made aware of (A) any significant deficiency 
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or material weakness in the system of internal accounting controls utilized by the Company (except as (I) determined or identified by Buyer’s 
auditors, (II) known to a Buyer Knowledge Party solely to the extent the Sellers’ Representative can demonstrate that a Buyer Knowledge 
Party had actual knowledge of such facts and circumstances, or (III) as disclosed to a Buyer Knowledge Party in writing by the Company, in 
each case, prior to the date of this Agreement), (B) any fraud, whether or not material, that involves the Company’s management’s role in the 
preparation of financial statements or the internal accounting controls utilized by the Company or (C) any claim or allegation regarding any 
of the foregoing or the Company Financial Statements.

(c)	 Insider Receivables and Insider Payables.  There are no amounts (including any Indebtedness) owed to the Company 
by any Member, or any Affiliate thereof or amounts owed by the Company to any Member, or any Affiliate thereof, except for employment 
compensation and benefits in the Ordinary Course of Business.

3.6	 No Undisclosed Liabilities.  The Company does not have any Liabilities of any nature, whether accrued, absolute, contingent, 
matured, unmatured or otherwise (whether or not required to be reflected in financial statements prepared in accordance with GAAP, and 
whether due or to become due), other than: (i) Liabilities identified as such in the “liabilities” column of the Unaudited Interim Balance 
Sheet; (ii) accounts payable, including trade payables and accrued salaries and other employee compensation that have been incurred by the 
Company since the date of the Unaudited Interim Balance Sheet in the Ordinary Course of Business; and (iii) Liabilities relating to future 
performance under the Company Contracts that are expressly set forth in and identifiable by reference to the text of such Company Contracts 
(other than Liabilities arising out of or resulting from a breach by the Company thereunder).  All Liabilities of the Company have been 
incurred in the Ordinary Course of Business.

3.7	 Litigation.  Except as listed on Section 3.7 of the Disclosure Schedule, there is presently no action, suit, claim, investigation or 
proceeding  pending against or relating to or affecting, the Business, the Company or its activities before any Governmental Authority or by 
any other Person or entity.  Except as listed on Section 3.7 of the Disclosure Schedule, to the Knowledge of the Members, there is presently 
no, action, suit, claim, investigation or proceeding (or any basis therefor) threatened against the Business, the Company or its activities before 
any Governmental Authority or by any other Person or entity, and there are no existing facts or circumstances that could reasonably be 
expected to result in such an action, suit, claim, investigation or proceeding.  There is no action, suit, investigation or proceeding by the 
Company currently pending or that the Company intends to initiate. 

3.8	 Permits.  The Company has all Permits used in, relating to, or necessary for the Business.  Such Permits are valid and in full 
force and effect and will not be terminated or impaired or become terminable as a result of the Transactions.  

3.9	 Compliance with Laws.  The Company is not in violation of, has not violated since its inception, and, to the Knowledge of the 
Members, is not under investigation with respect to or has been threatened to be charged with or given notice of any violation of, any Law 
applicable to the Company or the conduct of the Business.

3.10	Intellectual Property.

(a)	 Definitions.  For all purposes of this Agreement, the following terms shall have the following respective meanings:

21



 
(i)	 	 “Company Intellectual Property” means any and all Technology and Intellectual Property Rights 

owned or purported to be owned by, or used or held for use by, the Company.

(ii)	 	 “Company Intellectual Property Rights” means any and all Intellectual Property Rights owned or 
purported to be owned by, or used or held for use by, the Company.  

(iii)	 “Company Owned Intellectual Property” means any Company Intellectual Property owned or purported 
to be owned by the Company or exclusively licensed to the Company.

(iv)	 “Company Products” means all products and services developed, manufactured, made commercially 
available, performed, marketed, distributed, sold, imported for resale or licensed by or on behalf of the Company since the 
Company’s, inception and all products and services which the Company intends to manufacture, make commercially 
available, perform, market, distribute, sell, import for resale, or license within twelve (12) months after the Agreement 
Date.

(v)	 	 “Company Privacy Policy” means any external or internal, past or present privacy policy of the 
Company including any policy relating to: (A) the privacy of users of any Company Product or of any Internet websites 
owned, maintained or operated by the Company in connection with the Business, (B) the collection, storage, disclosure, 
and transfer of any Customer Data or Personally Identifiable Information, or (C) any employee information.

(vi)	 “Customer Data” means all data, meta data, information or other content (A) transmitted to the Company 
by users or customers of the Company Products, or (B) otherwise stored or hosted by or on behalf of the Company or the 
Company Products.

(vii)	 “Generally Commercially Available Code” means any generally commercially available software in
executable code form, licensed to the Company on a perpetual license basis for a single up front license fee, for a cost of 
not more than $1,000 per user or work station, and not more than $5,000 in the aggregate for all users and work stations; 
provided that Generally Commercially Available Code shall exclude any development tools or development environments, 
or any other software that is or will to any extent be incorporated into, integrated or bundled with, linked with, used in the 
development or compilation of, or require any payment with respect to, any Company Product.

(viii)	 “Intellectual Property Rights” means any or all of the following and all rights in, arising out of, or 
associated therewith in each case throughout the world: (A) all United States and foreign patents and utility models and 
applications therefor and all reissues, divisions, re-examinations, renewals, extensions, provisionals, continuations and 
continuations-in-part thereof, and equivalent or similar rights in inventions and discoveries including, without limitation, 
invention disclosures (“Patents”); (B) all rights in trade secrets and other rights in know-how and confidential or 
proprietary information; (C) all rights associated with works of authorship, including exclusive exploitation rights, 
copyrights, copyrights registrations and applications therefor and all other rights corresponding thereto, including moral 
rights (“Copyrights”); (D) all industrial designs and any registrations and applications therefor; (E) all World Wide Web 
addresses and 
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domain names, uniform resource locators (“URLs”), other names and locators associated with the Internet, and 
applications and registrations therefor (“Domain Names”), (F) all trade names, logos, common law trademarks and 
service marks, trademark and service mark registrations and applications therefor and all goodwill associated therewith 
(“Trademarks”); and (G) any and all other intellectual property rights and/or proprietary rights.

(ix)	 “Open Source Software” means any software (in source or object code form) that is subject to (A) a 
license or other agreement commonly referred to as an open source, free software, copyleft or community source code 
license (including, but not limited to, any code or library licensed under the GNU Affero General Public License, GNU 
General Public License, GNU Lesser General Public License, BSD License, Apache Software License, or any other public 
source code license arrangement) or (B) any other license or other agreement that requires, as a condition of the use, 
modification or distribution of software subject to such license or agreement, that such software or other software linked 
with, called by, combined or distributed with such software be (w) disclosed, distributed, made available, offered, licensed 
or delivered in source code form, (x) licensed for the purpose of making derivative works, (y) licensed under terms that 
allow reverse engineering, reverse assembly, or disassembly of any kind, or (z) redistributable at no charge, including, 
without limitation, any license defined as an open source license by the Open Source Initiative as set forth on 
www.opensource.org.

(x)	 	 “Personally Identifiable Information” means any information that alone or in combination with other 
information held by or on behalf of the Company can be used to specifically identify, locate and/or contact a Person or an 
individual computer, device or application including, but not limited to, a natural person’s name, street address, telephone 
number, e-mail address, photograph, social security number, driver’s license number, passport number, credit or debit card 
number, customer or financial account number or IP address.

(xi)	 “Registered Intellectual Property” means all Intellectual Property Rights that are the subject of an 
application, certificate, filing, registration or other document issued by, filed with, or recorded by, any state, government or 
other public legal authority or domain name registrar at any time anywhere in the world.

(xii)	“Technology” means any or all of the following: (A) works of authorship including algorithms, diagrams, 
formulae, APIs and computer programs and software, whether in source code or in executable code form, subroutines, 
user interfaces, architecture, schematics, configuration and documentation; (B) inventions (whether or not patentable), 
discoveries and improvements; (C) proprietary and confidential information, trade secrets and know how; (D) databases, 
data compilations and collections and technical data; (E) methods, protocols, techniques, and processes; (F) devices, 
prototypes, designs and schematics; and (G) other forms of technology (whether or not embodied in any tangible form, 
and including all tangible embodiments of the foregoing).

(b)	 Registered Intellectual Property.  All registration, maintenance and renewal-related actions (including the payment of 
fees, or the filing of any documents or certificates) currently due (or which will be due on or before the Closing Date) in connection with 
Company Registered Intellectual Property have been (or will be) timely taken.  The Company Registered Intellectual Property is, and as and 
immediately following the Closing, will be valid, subsisting, and enforceable, and there are no facts or circumstances to the Knowledge of 
the Members that would render any Company Registered Intellectual 

23



 
Property invalid or enforceable. There are no pending or, to the Knowledge of the Members, threatened claims against the Company alleging 
that any of the Company Intellectual Property is invalid or unenforceable.   

(c)	 Transferability of Company Intellectual Property.  All Company Intellectual Property as of the Agreement Date is, 
and, as of and immediately following the Closing, will be fully transferable, alienable and licensable by Company without restriction and 
without payment of any kind to any Person.

(d)	 Title to Company Intellectual Property.  The Company is the sole and exclusive owner of each item of Company 
Owned Intellectual Property, free and clear of any Liens other than non-exclusive, term-limited licenses granted under Standard Form 
Agreements.  The Company has the sole and exclusive right to bring a claim or suit against a third party for infringement or misappropriation 
of the Company Owned Intellectual Property.  No Company Intellectual Property or Company Product is subject to any claim, proceeding or 
outstanding Order, or stipulation or Contract restricting in any material manner, the use, transfer, or licensing thereof by the Company or 
which may affect the validity, use or enforceability of such Company Intellectual Property or Company Product. 

(e)	 No Infringement by the Company.  The operation of the Business as it is currently conducted or currently 
contemplated to be conducted by the Company, including the design, development, use, import, branding, advertising, promotion, marketing, 
manufacture, delivery, sale and/or licensing of any Company Product, does not and will not, when conducted in substantially the same 
manner by Buyer following the Closing, infringe or misappropriate (and it has not in the past infringed or misappropriated) any Intellectual 
Property Rights of any third Person, violate (and it has not in the past violated) any right (including any right to privacy or publicity) of any 
third Person, or constitute (and it has not in the past constituted) unfair competition or trade practices under the Laws of any jurisdiction.

(f)	 Restrictions on Business.  Neither this Agreement nor the Transactions will result in: (i) Buyer granting to any third 
Person any right to or with respect to any Intellectual Property Rights owned by, or licensed to, Buyer or any of its Subsidiaries, (ii) the 
Company granting to any third Person any right to or with respect to any Intellectual Property Rights owned by, or licensed to the Company, 
or being required to provide any source code for any Company Product, (iii) Buyer or the Company being bound by, or subject to, any non-
compete or other restriction on its freedom to engage in, participate in, operate or compete in any line of business, or (iv) Buyer or the 
Company being obligated to pay any royalties or other license fees with respect to Intellectual Property Rights of any third Person in excess 
of those payable by the Company in the absence of this Agreement or the Transactions.  

(g)	 No Third Party Infringement.  To the Knowledge of the Members, no Person is infringing or misappropriating (and 
no Person has in the past infringed or misappropriated) any Company Intellectual Property.

(h)	 Proprietary Information Agreements.  All current and former employees, consultants and contractors of the Company 
who have been involved in the creation or development of any Technology or Intellectual Property Rights for the Company have executed a 
written agreement pursuant to which such employee, consultant or contractor has assigned to the Company all of such Person’s rights, title 
and interest in and to any and all Technology relating to the Business and Intellectual Property Rights relating thereto, and waived for the 
benefit of the Company all of such Person’s moral rights in any such Technology and Intellectual Property Rights, to the fullest extent in 
accordance with applicable Law.

(i)	 Open Source Software.  The Company has not used Open Source Software in any manner that (i) requires the 
disclosure or distribution in source code form of any Company Intellectual 
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Property, including any portion of any Company Product other than such Open Source Software, (ii) requires the licensing of any Company 
Intellectual Property or any portion of any Company Product, other than such Open Source Software, (iii) imposes any restriction on the 
consideration to be charged for the distribution of any Company Intellectual Property, (iv) creates any obligation for the Company with 
respect to Company Intellectual Property or grants to any third Person, any rights or immunities under Company Intellectual Property, or (v) 
imposes any other limitation, restriction or condition on the right of the Company to use or distribute any Company Intellectual Property, 
other than such Open Source Software.  With respect to any Open Source Software that is used by the Company in the operation of its 
Business, the Company is in compliance with all applicable licenses with respect thereto.

(j)	 Source Code.  Neither the Company nor any other Person acting on its behalf, has disclosed, delivered or licensed to 
any Person, agreed to disclose, deliver or license to any Person, or permitted the disclosure or delivery to any escrow agent or other Person
of, any source code for any Company Product.  

(k)	 Personally Identifiable Information and Customer Data.  The Company has complied with each Company Privacy 
Policy, all applicable Privacy Laws, all contractual and fiduciary obligations, requirements of self-regulatory organizations, and consumer-
facing statements of the Company in any marketing or promotional materials, relating to the collection, storage, transfer, retention, disposal 
and any other processing by the Company of any Personally Identifiable Information and Customer Data collected, used or maintained by or 
on behalf of the Company, and to the transmission of unsolicited communications (collectively, the “Privacy Requirements”).

(l)	 Protection of Personally Identifiable Information and Customer Data; Security.  The Company has at all times taken 
commercially reasonable steps (including, without limitation, implementing and monitoring compliance with industry standard measures 
with respect to technical and physical security) consistent with industry standards and all applicable Privacy Requirements, to ensure the 
confidentiality, availability, security and integrity of the Company’s information technology assets and the Personally Identifiable 
Information, Customer Data and all other content, data and information collected, processed, transmitted or maintained by or on behalf of the 
Company (collectively, “Company Data”), and to ensure that such Company Data are protected against damage, loss and against 
unauthorized access, modification, disclosure or other use.  There has been no unauthorized access to or other misuse of any such information 
technology assets or Company Data.

(m)	 Data Processing Agreements.  With respect to each third Person that services, outsources, processes, or otherwise 
uses Personally Identifiable Information collected, held, or processed by or on behalf of the Company, the Company has in accordance with 
Privacy Laws entered into valid, binding an enforceable written data processing agreements with any such third party to (i) comply with 
applicable Privacy Requirements with respect to Personally Identifiable Information, (ii) act only in accordance with the instructions of the 
Company, (iii) take appropriate steps to protect and secure Personally Identifiable Information from data security incidents, (iv) restrict use of 
Personal Information to those authorized or required under the servicing, outsourcing, processing, or similar arrangement, and (v) certify or 
guarantee the return or adequate disposal or destruction of Personally Identifiable Information. The Company has disclosed to Buyer all such 
data processing agreements to which it is a party.

(n)	 No Sale of Personally Identifiable Information of Third Parties.  The Company has not supplied or provided access to 
Personally Identifiable Information processed by it to a third party for remuneration or other consideration.

(o)	 Bugs.  There are no bugs, errors or defects in the Company Products that do, or may reasonably be expected to, 
adversely affect the value, functionality or fitness of the intended purpose of 
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such Company Product or that would reasonably be expected to adversely affect the Company’s ability to perform any of its contractual 
obligations.

(p)	 Contaminants.  The Company has not included in any Company Products or Company Owned Intellectual Property 
any disabling codes or instructions or any “back door,” “time bomb,” “Trojan horse,” “worm,” “drop dead device,” “virus” or other software 
routines or hardware components that permit unauthorized access or the unauthorized disablement or erasure of Company Products, 
Company Data, Company Owned Intellectual Property  or data, information, content or other Technology of the Company, or any third 
Person (“Contaminants”).  The Company has taken commercially reasonable steps to protect the information technology systems used in 
connection with the operation of the Company from Contaminants.

(q)	 IP Sufficiency.  The Company Owned Intellectual Property, together with any Intellectual Property Rights or 
Technology licensed to the Company pursuant to Inbound Licenses, includes all Intellectual Property Rights and Technology that are used in
or necessary to conduct the Business as it currently is conducted or as currently proposed to be conducted by the Company within twelve (12) 
months following the Closing Date, including the design, development, manufacture, use, marketing, import for resale, distribution, licensing 
out and sale of any Company Product.

(r)	 Trade Secrets.  The Company has taken all reasonable security measures to protect the confidentiality and value of all 
trade secrets and other confidential information within the Company Intellectual Property.  

3.11	Contracts and Commitments.  

(a)	 Each material Contract to which the Company is a party or any of its properties or assets (whether tangible or 
intangible) are subject, together with the Standard Form Agreements and licenses for Generally Commercially Available Code (each, a 
“Company Contract”) is a valid and binding agreement of the Company, enforceable against the Company in accordance with its terms, and 
is in full force and effect with respect to the Company and, to the Knowledge of the Members, any other party thereto subject to the General 
Enforceability Exceptions.  The Company has not violated nor is in violation of, in any material respect, any provision of, nor has committed 
or failed to perform any act which, with or without notice, lapse of time or both, would constitute a material breach of, a default or an event 
of default under the provisions of, any Company Contract.  To the Knowledge of the Members, (i) no Person other than the Company that is 
party to any Company Contract, has violated or is in violation of, in any material respect, any provision of, or has committed or failed to 
perform any act which, with or without notice, lapse of time or both, would constitute a material breach of, a default or an event of default 
under the provisions of any Company Contract, (ii) there are no facts or circumstances that would reasonably be expected to result in a 
violation of, in any material respect, any provision of, or the failure to perform any act which, with or without notice, lapse of time or both, 
would constitute a material breach of, a default or an event of default under the provisions of any Company Contract by the Company or any 
other Person, and (iii) the Company has not received any written notice of any other party to any Company Contract intending to terminate, 
fail or refuse to renew, renegotiate or change the scope of rights or obligations or materially modify the terms thereof.  To the Knowledge of 
the Members, none of the Company Contracts are subject to any claims, charges, set offs or defenses and no counterparty to any Company 
Contract intends to terminate any Company Contract to which it is a party.  All Company Contracts were entered into by the Company in the 
Ordinary Course of Business. The Company has true, correct, and complete copies of all Company Contracts in its Books and Records.  
Except as set forth on Section 3.11 of the Disclosure Schedule, the Company has no material non-written Contracts or non-written material 
amendments, waivers or modifications to any Contracts with any Person. True, complete and correct copies of any Contracts with 
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any Persons set forth on Schedule 3.11, together with any amendment, modification or waiver thereto, were delivered to counsel to Buyer 
prior to the Agreement Date.

3.12	Benefit Plans.

(a)	 For purposes of this Agreement, “Company Benefit Plan” means (i) an employee benefit plan within the meaning of 
Section 3(3) of ERISA whether or not subject to ERISA; (ii) stock option plans, stock purchase plans, bonus or incentive plans, severance 
pay plans, programs or arrangements, deferred compensation arrangements or agreements, employment agreements, compensation plans, 
programs, agreements or arrangements, change in control plans, programs or arrangements, supplemental income arrangements, vacation 
plans, and all other employee benefit plans, agreements, and arrangements, not described in (i) above (the Company Benefit Plans described 
in this clause (ii), the “Specified Company Benefit Plans”); and (iii) plans or arrangements providing compensation to employee and non-
employee directors, in each case in which the Company or any ERISA Affiliate sponsors, contributes to, or provides benefits under or 
through such plan, or has any obligation to contribute to or provide benefits under or through such plan, or if such plan provides benefits to or 
otherwise covers any current or former employee, officer or director of the Company or any ERISA Affiliate (or their spouses, dependents, or 
beneficiaries).  

(b)	 True, complete and correct copies of the following documents, with respect to each Company Benefit Plan, where 
applicable, are maintained by the Company in its Books and Records:  (i) all documents embodying or governing such Company Benefit Plan 
(or for unwritten Company Benefit Plans a written description of the material terms of such Company Benefit Plan) and any funding medium 
for the Company Benefit Plan; (ii) the most recent IRS determination or opinion letter; (iii) the filed Form 5500 for the last three years; (iv) 
the most recent actuarial valuation report; (v) the most recent summary plan description (or other descriptions provided to employees) and all 
modifications thereto; and (vi) all non-routine correspondence to and from any governmental agency.

(c)	 (i) Each Company Benefit Plan is and has been established, operated, and administered in all material respects in 
accordance with applicable laws and regulations and with its terms, including, without limitation, ERISA, the Code,  the Affordable Care 
Act, and applicable state insurance laws and regulations.  (ii) No Company Benefit Plan is, or within the past six years has been, the subject 
of an application or filing under a government sponsored amnesty, voluntary compliance, or similar program, or been the subject of any self-
correction under any such program.  All payments and/or contributions required to have been timely made with respect to all Company 
Benefit Plans either have been made or have been accrued in accordance with the terms of the applicable Company Benefit Plan and 
applicable law.  (iii) The Company Benefit Plans satisfy in all material respects the minimum coverage, affordability and non-discrimination 
requirements under the Code.

3.13	Employees; Labor Relations.

(a)	 The Company is not delinquent in payments to any of its employees or independent contractors of the Company for 
any wages, salaries, commissions, bonuses, fees or other direct compensation for any services performed for the Company or amounts 
required to be reimbursed to such employees or independent contractors of the Company.    The Company has not engaged in any unfair 
labor practice.

(b)	 The Company: (i) is in compliance, and has been in such compliance at all times, in all material respects with all 
applicable Laws, Contracts and Orders, or arbitration awards of any arbitrator or any court or other Governmental Authority respecting 
employment and labor matters, including fair employment practices, terms and conditions of employment, pay equity, restrictive covenants, 
wages, hours, discrimination, payment of minimum wages, meal and rest breaks, overtime, classification of 
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workers as independent contractors and consultants, classification of employees as exempt or non-exempt for purposes of the Fair Labor 
Standards Act and state and local wage and hour laws, labor relations, leave of absence requirements, occupational health and safety, privacy, 
harassment, retaliation, work authorization and immigration, accessibility, workers’ compensation, unemployment compensation, affirmative 
action, wrongful termination or violation of the personal rights of employees or prospective employees, and COVID-19-related Laws, 
standards, and guidance (including, without limitation, the Families First Coronavirus Response Act and any other applicable COVID-19 
related leave law, whether state, local or otherwise); (ii) has withheld and reported all amounts required by any Law or Contract to be 
withheld and reported with respect to wages, salaries and other payments to any employee; (iii) has no Liability for any arrears of wages or 
any Taxes or any penalty for failure to comply with any of the foregoing; and (iv) has no Liability for any payment to any trust or other fund 
governed by or maintained by or on behalf of any Governmental Authority with respect to unemployment compensation benefits, social 
security or other benefits or obligations for any employee (other than routine payments to be made in the normal course of business and 
consistent with past practice).  The Company is not a government contractor or subcontractor for purposes of any law with respect to the 
terms and conditions of employment. 

(c)	 All employees of the Company are employed at will.

(d)	 The Company has not entered into any contract with any employee or provided any Specified Company Benefit Plan 
to any employee, except for (i) obligations for salary in the Ordinary Course of Business, (ii) obligations under bonus and commission plans 
in the Ordinary Course of Business, (iii) offer letters providing for at will employment with no right to severance or similar payments, (iv) 
confidentiality, assignment of intellectual property, proprietary inventions, noncompetition and non-solicitation agreements on the 
Company’s standard forms made available to Buyer, without material revisions thereto, (v) reasonable expense reimbursements made in 
compliance with the Company’s expense reimbursement policies made available to Buyer, and (vi) employee benefit plans within the 
meaning of Section 3(3) of ERISA whether or not subject to ERISA.

(e)	 Except as set forth on Section 3.13(e) of the Disclosure Schedule, since September 7, 2023, the Company has not 
modified or made any commitment to modify the salary, bonus opportunity, commission opportunity or other compensation terms of any 
employee with an aggregate annual compensation in excess of $100,000 in a manner that resulted in, or could reasonably be expected to 
result in, a change of salary, bonus opportunity, commission opportunity or other compensation terms, in the aggregate, greater than ten 
percent (10%) of such employee’s aggregate compensation on an annualized basis.

3.14	Brokers’, Finders’ Fees, etc.  The Company has not employed any broker, finder, investment banker or financial advisor (i) as 
to whom the Company or any Member may have any obligation to pay any brokerage or finders’ fees, commissions or similar compensation 
in connection with the Transactions, or (ii) who might be entitled to any fee or commission from Buyer, the Company or any of their 
respective Affiliates upon consummation of the Transactions.

3.15	Affiliate Transactions.  No Member nor any present or former employee, officer or manager of the Company or any other 
individual related by blood or marriage to any of the foregoing, or any entity in which any such Person owns any outstanding equity interest, 
is a party to any Contract, lease, loan, contract, commitment or transaction with the Company or which is pertaining to the Business or has
any interest in any property, real or personal or mixed, tangible or intangible, used in or pertaining to the Business. 
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3.16	Bank Accounts.  True, correct, and complete information regarding the Company’s bank accounts as of the Agreement Date 

have been (and such information will be as of the Closing Date) delivered to the Buyer.

3.17	 Insurance.  True, correct, and complete information regarding the Company’s loss runs, insurance policies, and related 
documentation as of no earlier than the fifth Business Day prior to the Agreement Date have been (and such information will be as of the 
Closing Date) delivered to the Buyer. Other than claims made in the Ordinary Course of Business, there are no pending claims under any 
insurance policy maintained by, at the expense of, or for the benefit of the Company.  Such policies are sufficient for compliance with all 
Laws and with all Contracts to which the Company is a party.  There are no self-insurance arrangements affecting the Company.

3.18	Significant Business Relationships.  Since June 30, 2023, no material customer or vendor has terminated its relationship with 
the Company or demanded a material reduction or change in the pricing or other terms of its relationship with the Company.  The Company 
is not engaged in any material dispute with any material customer or any vendor, to the Knowledge of the Members, no such customer or 
vendor intends to terminate, fail or refuse to renew, renegotiate or change the scope of rights or obligations, limit or reduce its business 
relations with the Company, or adversely change the pricing or other terms of its business with the Company.  

3.19	Complete Copies of Materials.  The Company has made available to Buyer true, correct and complete copies of all of the 
Company’s Books and Records.  The minute books of the Company are complete and correct and have been maintained in accordance with 
sound business practices. At the Closing, all of those Books and Records will be in the possession of the Company (directly or through 
counsel).

ARTICLE IV

REPRESENTATIONS AND WARRANTIES OF BUYER

As a material inducement to the Members to enter into this Agreement, Buyer hereby represents and warrants to the Members that:

4.1	 Authorization; Enforceability.  Buyer is a corporation duly organized and is validly existing and in good standing under the 
laws of the State of Delaware and has the requisite corporate power and authority to carry on its business as it is now being conducted.  
Buyer is duly qualified or licensed to do business, and is in good standing (to the extent applicable), in each jurisdiction where the character 
of the properties owned, leased or operated by it or the nature of its business makes such qualification or licensing necessary, except where 
the failure to be so qualified or licensed would not, individually or in the aggregate, reasonably be expected to result in a material adverse 
effect on Buyer’s ability to consummate the Transactions or to perform its respective obligations under this Agreement and the Transaction 
Documents to which it is a party.  Buyer has the necessary power and authority to execute and deliver this Agreement and the Transaction 
Documents to which it is a party, to perform its obligations hereunder and thereunder, and to consummate the Transactions.  The execution, 
delivery and performance by Buyer of this Agreement and each of the other Transaction Documents to which it is a party, and the 
consummation by Buyer of the Transactions have been duly authorized by all necessary action on the part of Buyer, its directors, officers and 
members and no other proceedings on the part of Buyer is necessary to authorize this Agreement or such Transaction Documents or to 
consummate the Transactions.  This Agreement and each other Transaction Document to which Buyer is a party has been duly executed and 
delivered by Buyer and constitutes a valid and binding agreement of Buyer, enforceable against Buyer in accordance with its terms, subject to 
the General Enforceability Exceptions.
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4.2	 Governmental Authorization.  The execution, delivery and performance by Buyer of this Agreement and each other 

Transaction Document to which it is a party, and the consummation by Buyer of the transactions contemplated thereby, do not and will not 
require any action by or in respect of, or filing with, any Governmental Authority.

4.3	 Non-Contravention.  Neither the execution and delivery of this Agreement or any of the Transaction Documents to which 
Buyer is a party, nor the consummation of the Transactions, shall conflict with, or (with or without notice or lapse of time, or both) result in a 
breach, impairment, violation of or an acceleration of an obligation or loss of material benefit, or constitute a default under (a) any provision 
of the certificate of incorporation or bylaws of Buyer, each as currently in effect, or (b) any Law applicable to Buyer or any of their 
respective material assets or properties, except in the case of clause (b) where such conflict, breach, impairment, violation or default would 
not reasonably be expected to result in a material adverse effect on Buyer’s ability to consummate the Transactions or to perform its 
respective obligations under this Agreement and the Transaction Documents to which it is a party.

4.4	 Brokers’, Finders’ Fees, etc.  Buyer has not employed any broker, finder, investment banker or financial advisor (i) as to whom 
Buyer may have any obligation to pay any brokerage or finders’ fees, commissions or similar compensation in connection with the 
Transactions, or (ii) who might be entitled to any fee or commission from Buyer, the Company or any of their respective Affiliates upon
consummation of the Transactions.

ARTICLE V

COVENANTS

5.1	 Access and Investigation.  During the period from the Agreement Date and continuing until the earlier of the termination of 
this Agreement pursuant to Article VIII or the Closing (the “Pre-Closing Period”), the Members and the Company shall, and shall cause 
each of their Representatives to: (a) provide Buyer and Buyer’s Representatives with access during normal business hours to the Company’s 
Representatives, personnel and assets and to all existing Books and Records, Tax Returns, work papers and other documents and information 
relating to the Company; and (b) provide Buyer and Buyer’s Representatives with copies of such existing Books and Records, Tax Returns, 
work papers and other documents and information relating to the Company, and with such additional financial, operating and other data and 
information regarding the Company, as Buyer may request.  During the Pre-Closing Period, Buyer may make inquiries of Persons having 
business relationships with the Company (including suppliers, licensors, distributors and customers) and the Company shall facilitate (and 
shall cooperate fully with Buyer in connection with) such inquiries.  No investigation by Buyer or its Representatives or other information 
received by Buyer or its Representatives shall operate as a waiver or otherwise affect any representation, warranty or agreement given or 
made by any Member or the Company in this Agreement.

5.2	 Operation of the Business of the Company.  During the Pre-Closing Period, the Members and the Company agree that the 
Company shall conduct its business and operations in the Ordinary Course of Business and, to the extent in the Ordinary Course of Business, 
in substantially the same manner as such business and operations have been conducted prior to the Agreement Date and the Members and the 
Company shall use reasonable best efforts to preserve intact the Company’s current business organization, keep available the services of its 
current officers and employees and maintain its relations and good will with all suppliers, distributors, customers, landlords, creditors, 
employees, merchants and other Persons having business relationships with the Company.  Without limiting the generality of the foregoing, 
during the Pre-Closing Period, the Company shall not take any of the following actions, unless (i) specifically permitted in Schedule 5.2, or 
(ii) consented to in writing by Buyer (which consent for purposes of this Section 5.2 only may be granted by email received from Sam Zales 
from the following email address: 
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[EMAIL] delivered to Bruce Thompson at the following email address: [EMAIL], in each case, solely to the extent such email expressly 
grants such consent (for the avoidance of doubt, the failure to respond to an email requesting such consent shall not be deemed to be consent 
to the matter in question, notwithstanding anything contained in the email requesting such consent to the contrary)):

(a)	 cancel or fail to renew any of its respective insurance policies or reduce the amount of any insurance coverage 
provided by such insurance policies;

(b)	 sell, issue or authorize the issuance of: (i) any Membership Units or other security; (ii) any option or right to acquire 
any Membership Units (or cash based on the value of Membership Units) or other security; or (iii) any instrument convertible into or 
exchangeable for any Membership Units (or cash based on the value of Membership Units) or other security;

(c)	 permit any Direct Member to transfer, assign or encumber any Purchased Units or permit any Indirect Member to 
transfer, assign or encumber any equity interests in any Direct Member;

(d)	 amend or waive any of its rights under, or permit the acceleration of vesting under, any compensation obligation;

(e)	 amend or permit the adoption of any amendment to the Company’s Organizational Documents, or effect or permit the 
Company to become a party to any recapitalization, reclassification of shares, stock split, reverse stock split or similar transaction;

(f)	 form any Subsidiary or acquire any equity interest or other interest in any other entity;

(g)	 make any capital expenditure, except for capital expenditures that, when added to all other capital expenditures made 
on behalf of the Company during the Pre-Closing Period, do not exceed $25,000; 

(h)	 (i) enter into, or permit any of the assets owned or used by it to become bound by, any Contract that is or would 
constitute a Company Contract; or (ii) amend, extend or prematurely terminate, or waive any material right or remedy under, any Contract 
that is or would constitute a Company Contract, in each case other than any Contract, amendment, extension or renewal with end-users that 
are based upon and do not deviate in any material respect from the Standard Form Agreements.

(i)	 allow or suffer any material Permit to lapse, expire, be cancelled, suspended, limited, revoked or materially modified, 
or not be renewed (if due prior to Closing); 

(j)	 (i) acquire, lease or license any right or other asset from any other Person for an aggregate value in excess of 
$25,000; (ii) sell or otherwise dispose of, or lease or license (or grant any other right with respect to), any right or other asset to any other 
Person; or (iii) waive or relinquish any right, except in the case of each of clauses (i)-(iii), in the Ordinary Course of Business; 

(k)	 lend money to any Person (except that the Company may make routine travel and business expense advances to 
current employees of the Company in the Ordinary Course of Business);

(l)	 release or waive any claims or rights or Liabilities, other than in the Ordinary Course of Business;

(m)	 (i) enter into any collective bargaining agreement or negotiations related to any such agreement; (ii) establish, adopt, 
amend, terminate or provide discretionary benefits under any Company 
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Benefit Plan (or arrangement that would be an Company Benefit Plan if in effect on the Agreement Date); (iii) pay any bonus or profit-
sharing payment, cash incentive payment or similar payment, except in accordance with Company bonus plans or commissions plans 
established prior to the Agreement Date and made available to Buyer; (iv) modify or make any commitment to modify the commissions, 
bonuses, fringe benefits or other employee benefits or compensation (including equity-based compensation, whether payable in cash or 
otherwise) payable to any of its employees, officers or managers; (v) modify or make any commitment to modify the base salary payable to 
any employee with annual base compensation in excess of $75,000; (vi) modify or make any commitment to modify the compensation or 
remuneration payable to any of its  Contingent Workers; (vii) demote or replace any employee with annual base compensation in excess of 
$75,000 (retroactively or otherwise) except following reasonable consultation with Buyer; (viii) promote or change the title of any of its 
employees (retroactively or otherwise); (ix) fund, other than in the Ordinary Course of Business, or make any commitment to fund, any 
compensation obligation (whether by grantor trust or otherwise); (x) hire or make an offer to hire any Contingent Worker or new employee 
on a full-time, part-time, consulting or other basis with annual base compensation in excess of $150,000, other than hires to replace persons 
who terminate employment with the Company during the Pre-Closing Period; (xi) terminate the employment or services of any employee 
with annual base compensation in excess of $75,000 other than termination for cause and following reasonable consultation with Buyer; (xii) 
terminate the employment or services of any other employee or any Contingent Worker other than termination for cause; or (xiii) 
communicate with any employee regarding any compensation or benefits to be provided by Buyer after the Closing without the prior written 
consent of Buyer;

(n)	 change any of its methods of accounting or accounting practices in any material respect (other than as required by 
applicable Law or accounting or auditing standards or by Buyer); 

(o)	 transfer any assets outside of the Ordinary Course of Business;

(p)	 commence or settle any Action or threatened Action; 

(q)	 accelerate the collection of any accounts receivable or delay the payment of any accounts payable beyond their 
regular due dates;

(r)	 incur any Liabilities or make any payments outside of the Ordinary Course of Business;

(s)	 incur any Indebtedness;

(t)	 make any payments or provide any consideration to any Member or any immediate family member or Affiliate of any 
Member, except for the payment of accrued but unpaid compensation in the Ordinary Course of Business;

(u)	 enter into any contract with any Member, except as explicitly required by the terms of this Agreement;  

(v)	 except as required by applicable accounting or auditing standards and consistent with past practices, revalue any of 
its assets (whether tangible or intangible), write off as uncollectible, or establish any extraordinary reserve with respect to, any account 
receivable or other Indebtedness;

(w)	 sell, dispose of, assign, license, sublicense, covenant not to sue with respect to, or otherwise transfer or grant or 
receive any rights with respect to any Technology or Intellectual Property Rights, or abandon or permit to lapse or expire any Intellectual 
Property Rights or acquire any Intellectual 
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Property Rights from any Person, except for granting or receiving non-exclusive licenses of Intellectual Property Rights in the Ordinary 
Course of Business; 

(x)	 take any action that could reasonably be expected to impair the business of the Company or the long-term financial 
condition of Company or omit to take any action where such omission could reasonably be expected to impair the business or long-term 
financial condition of the Company;

(y)	 fail to take any action or pay any fees in a timely manner to maintain and preserve any Company Owned Intellectual 
Property, or otherwise allow any actions or fees to become delinquent or subject to surcharge with respect to any Company Owned 
Intellectual Property; and

(z)	 agree or commit to take any of the actions described in clauses “(a)” through “(y)” above.

Notwithstanding the foregoing, the Company will not be restricted by this Section 5.2 from taking any action set forth in “(a)” 
through “(y)” above in this Section 5.2 if: (i) Buyer gives its prior written consent to the taking of such action by the Company; or (ii) such 
action is expressly listed in Schedule 5.2. 

5.3	 Notification.  Each of the parties hereto shall refrain from taking any action which would render any representation or warranty 
contained in this Agreement inaccurate as of the Closing.  During the Pre-Closing Period, the Members shall promptly notify Buyer in 
writing if any Member obtains Knowledge of:  (i) any event, condition, fact or circumstance that occurred or existed on or prior to the 
Agreement Date and that caused or constitutes a breach of or an inaccuracy in any material respect in any representation or warranty made by 
the Company or any Member in this Agreement; (ii) any event, condition, fact or circumstance that occurs, arises or exists after the 
Agreement Date and that would cause or constitute a breach of or an inaccuracy in any material respect in any representation or warranty 
made by the Company or any Member in this Agreement if (A) such representation or warranty had been made as of the time of the 
occurrence, existence or discovery of such event, condition, fact or circumstance or (B) such event, condition, fact or circumstance had 
occurred, arisen or existed on or prior to the Agreement Date; (iii) any breach of any covenant or obligation of the Company or any Member 
such that the condition in Section 6.2 would not be satisfied; (iv) any notice or other communication from any third Person alleging that the 
consent of such third Person is or may be required in connection with the Transactions or any Transaction Document; and (v) any event, 
condition, fact or circumstance that would make the timely satisfaction of any of the conditions set forth in Article VI impossible or unlikely.  
No notification under this Section 5.3 shall be required with respect to matters consented to in writing by Buyer pursuant to the last paragraph 
of Section 5.2 or the actual taking of actions contemplated by Schedule 5.2.

5.4	 Further Action.  The Company, each of the Members (including the Sellers’ Representative), and Buyer shall use their 
respective reasonable best efforts to take any actions reasonably necessary or appropriate to consummate the transactions contemplated 
herein and fulfill the conditions to the Closing set forth herein as promptly as practicable following the Agreement Date, including, with 
respect to the Company and each Member (including the Sellers’ Representative), delivering to Buyer such certificates and other documents 
as required to satisfy each of the conditions set forth in Article VI.  The Company, each of the Members (including the Sellers’ 
Representative), and Buyer shall take any further actions reasonably necessary or desirable to carry out the purposes of this Agreement or any 
other Transaction Document as may be requested by the other parties hereto.

5.5	 Confidentiality.  At all times on and after the Agreement Date, the Members (including the Members’ Representative) and the 
Company shall (a) treat and hold, and shall cause their respective Affiliates and Representatives to treat and hold, as confidential any 
information concerning the Company, the Business, this Agreement and the terms hereof and otherwise pertaining to this Agreement or 
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Transactions, including any notes, analyses, compilations, studies, forecasts, interpretations or other documents that are derived from, 
contain, reflect or are based upon any such information (the “Confidential Information”), (b) refrain from using any of the Confidential 
Information, except (i) by the Company in the Ordinary Course of Business and (ii) by the Members in connection with evaluating or 
consummating the Transactions or as otherwise reasonably may be necessary in connection with the evaluation or administration of its direct 
or beneficial ownership of the Membership Units, provided that no the Members shall disclose the Confidential Information except to its 
respective Representative with a bona fide need to know and subject to contractual, regulatory or ethical non-disclosure and use obligations, 
and (c) with respect to the Members only, deliver promptly to Buyer, at the request and option of Buyer, all tangible embodiments (and all 
copies) of the Confidential Information which are in its possession or under its control, other than such Confidential Information constituting 
financial information of the Company that a Member would reasonably need to retain in connection with clause (b)(ii) above.  
Notwithstanding the foregoing, Confidential Information shall not include information that is generally available to the public other than as a 
result of a breach of this Section 5.5 or other act or omission of the Members, or any of their respective Affiliates or Representatives.  In the 
event that the Company, the Members, or any of their respective Affiliates or Representatives are requested or required to produce 
information or documents in any legal proceeding, interrogatory, subpoena, civil investigative demand, or similar process to disclose any 
Confidential Information, the Company, or the Members, as applicable, shall notify Buyer promptly of the request or requirement so that 
Buyer may seek an appropriate protective Order or waive compliance with the provisions of this Section 5.5.  If, in the absence of a 
protective Order or the receipt of a waiver hereunder, the Company, the Members, or any of their respective Affiliates or Representatives are, 
on the advice of counsel, compelled to disclose any Confidential Information to any tribunal or else stand liable for contempt, the Company, 
the Members, or their respective Affiliates or Representatives (as applicable) may disclose the Confidential Information to the tribunal; 
provided, that the Company, the Members, or their respective Affiliates or Representatives (as applicable) shall use their reasonable best 
efforts to obtain, at the written request of Buyer, an Order or other assurance that confidential treatment shall be accorded to such portion of 
the Confidential Information required to be disclosed as Buyer shall designate. Reasonable Efforts.  

5.6	 Reasonable Efforts .  Prior to the Closing: (a) the Company and each Member shall use their respective reasonable best efforts 
to cause the conditions set forth in Article VI to be satisfied on a timely basis; and (b) Buyer shall use its reasonable best efforts to cause the 
conditions set forth in Article VII to be satisfied on a timely basis.

5.7	 Further Assurances.  Following the Closing, each of the parties hereto shall, and shall cause their respective Affiliates and 
Representatives to, execute and deliver such additional documents, instruments, conveyances and assurances and take such further actions as 
may be reasonably required to carry out the provisions hereof and give effect to the Transactions.  

5.8	 Public Announcements.  Unless otherwise required by applicable Law (based upon the reasonable advice of counsel), from and 
after the Agreement Date neither the Sellers’ Representative, any Member, nor any Member’s Representative shall make any public 
announcements in respect of this Agreement or the Transactions or otherwise communicate with any news media without the prior written 
consent of Buyer.

5.9	 Expenses.  Whether or not the Transactions are consummated, all third party expenses shall be the obligation of the respective 
party incurring such fees and expenses, including that all Member Transaction Expenses shall be the obligation of the Members, subject to 
Section 1.5(b)(iv).

5.10	No Transfers of Direct Member or Company Equity Securities.  Except as otherwise provided in this Section 5.10, during the 
Pre-Closing Period, no Member shall cause, direct, or permit any 
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of its Affiliates or Representatives to, (i) offer, sell, contract to sell, pledge, grant any option to purchase, lend or otherwise dispose of any 
equity securities of the Company or any Direct Member, or any options, warrants or other securities (collectively, “Derivative Instruments”) 
of the Company or any Direct Member, including, without limitation, any such equity securities or Derivative Instruments of the Company or 
any Direct Member now owned or hereafter acquired by such Member, or (ii) engage in any hedging or other transaction or arrangement 
(including, without limitation, any short sale or the purchase or sale of, or entry into, any put or call option, or combination thereof, forward, 
swap or any other derivative transaction or instrument, however described or defined) which is designed to or which reasonably could be 
expected to lead to or result in a sale, loan, pledge or other disposition (whether by such Member or any Representative of such Member), or 
transfer of any of the economic consequences of ownership, in whole or in part, directly or indirectly, of any equity securities or Derivative 
Instruments of the Company or any Direct Member, whether any such transaction or arrangement (or instrument provided for thereunder) 
would be settled by delivery of equity securities of the Company or any Direct Member or other securities, in cash or otherwise without the 
prior written consent of Buyer. During the Pre-Closing Period, TopCo may issue new equity interests, provided that (i) each issuance is 
approved in accordance with TopCo’s Organizational Documents (ii) each issuance is to an Indirect Member who is also a member of the 
Company’s management, (iii) each other Indirect Member is provided prior written notice of such issuance and (iv) Buyer is provided prior 
written notice of such equity issuance on or prior to November 20, 2023 (provided that the closing of such equity issuances may occur after 
November 20, 2023 and prior to the Closing).

5.11	 Integration Efforts.  During the Pre-Closing Period, the Members and the Company will cause the members of management 
and the employees of the Company to provide Buyer and its employees and representatives assistance, as reasonably requested, in connection 
with (i) the transition of the operations of the Company to the Buyer, (ii) the integration of the Company’s business into the business of 
Buyer, (iii) the transition of customers, partners vendors, and service provider relationships as requested by Buyer, (iv) Buyer accessing 
information relating to the operation of the Company’s technical architecture, and (v) evaluating employee and human resource matters, 
including that the Members will provide information to the Buyer, as reasonably requested, regarding the Company’s employees roles, salary, 
compensation and responsibilities.  The Members and the Company agree to cooperate with all reasonably requested integration planning 
requested by Buyer, including providing Buyer the services of employees and qualified resources, as reasonably necessary, to support 
Buyer’s transition and integration.  During the Pre-Closing Period, the Company will hold at least one (1) meeting of its board of managers 
per calendar week during the Company’s regular business hours, and Bruce Thompson will use his reasonable best efforts to attend each such 
meeting subject to reasonable advance notice (not less than required pursuant to the Operating Agreement unless waived by Bruce 
Thompson).  Notwithstanding anything contained in this Agreement or the Disclosure Schedule to the contrary, the Members and the 
Company hereby agree (i) that without the prior written consent of Buyer, the Company will not implement the compensation changes listed 
in Section 3.13(e) of the Disclosure Schedule that are listed as having an effective date as of November 6, 2023 and are designated as either 
“Base pay adjustment, salary equity” or “Pay rate Increased” (collectively, the “Subject Compensation Changes”), and (ii) to cooperate 
with Buyer’s reasonable requests in analyzing the financial impact to the Company of implementing the Subject Compensation Changes, 
implementing any alternative arrangements to the Subject Compensation Changes as determined by Buyer, and implementing any 
communication plan(s) pertaining to the subject matter of this sentence, as determined by Buyer, and (iii) will not communicate  to 
employees of the Company regarding the Subject Compensation Changes, the suspension thereof or any proposed alternative arrangements 
without the prior written consent of Buyer.

5.12	Certain Closing Financial Information.  No later than two Business Days prior to the Closing, the Company shall deliver to 
Buyer (a) an estimated balance sheet as of the Net Working Capital Measurement Time (the “Estimated Closing Balance Sheet”), and (b) 
based thereon, the Company’s 
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calculations of Indebtedness, Current Assets, Current Liabilities and Net Working Capital (including for the avoidance of doubt, account line 
items consistent with methodology attached hereto as Schedule 1.1(d)), in each case as of the Net Working Capital Measurement Time (the 
“Closing Calculations”).  In addition, on the Closing Date but prior to the Closing, the Company shall deliver to Buyer the Company Cash 
balance as of 9:00 a.m. Eastern Time on the Closing Date (the “Closing Cash Reference Time”) consistent with the daily summary view 
provided to Buyer in accordance with past practice (the “Closing Cash Balance”).

5.13	Termination and Release of Original Indemnification Rights by Buyer.  For and in consideration of the willingness of the 
Indirect Members to enter into this Agreement, and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, effective as of the Closing, Buyer, on behalf of itself and each of its Representatives, agents and Affiliates (collectively, the 
“Releasing Parties”), hereby (a) agrees that all surviving indemnification rights of Buyer (and the reciprocal indemnification obligations of 
the indemnifying parties with respect thereto) pursuant to Article X of that certain Membership Interest Purchase Agreement, dated as of 
December 9, 2020 (the “Original Agreement”), by and among the Company, TopCo, the members defined therein (the “Original 
Members”), and Bruce Thompson, in his capacity as the Members’ Representative (the “Original Indemnification Rights”) are terminated 
and (b) fully, finally and irrevocably release, acquit and forever discharge the Members and their respective assigns, heirs, beneficiaries, 
creditors, Representatives, agents and Affiliates (collectively, the “Released Parties”) from any and all commitments, actions, debts, claims, 
suits, causes of action, damages, demands, Liabilities, obligations, costs, losses and compensation of every kind and nature whatsoever, past, 
present, or future, at law or in equity, whether known or unknown, contingent or otherwise, which such Releasing Parties, or any of them, 
had, has, or may have had at any time in the past accruing prior to or as of the Closing Date against the Released Parties, or any of them with 
respect solely to the Original Indemnification Rights.  On the Closing Date, following the Closing, Buyer and Bruce Thompson, in his 
capacity as the Member’s Representative under the Original Agreement, shall give joint written instructions to the escrow agent under the 
Original Agreement to release from the Specified Matters Escrow Fund an amount equal to aggregate amount thereof, it being acknowledged 
and agreed that such amount shall be released to the payment agent thereunder for distribution to the Original Members in accordance with 
the terms of the Original Agreement.  If this Agreement is terminated as provided in Article VIII or, if for any other reason, the Closing does 
not occur, all provisions in this Section 5.13 shall be null and void and have no force or effect.  

ARTICLE VI

CONDITIONS PRECEDENT TO BUYER’S OBLIGATIONS

The obligations of Buyer under this Agreement shall be subject to the satisfaction, on or before the Closing, of each of the 
following conditions (any of which may be waived only by a specific writing executed by Buyer):

6.1	 Representations and Warranties.

(a)	 Each of the Member Fundamental Representations shall be true and correct in all respects as of the Agreement Date 
and as of the Closing Date as if made on and as of the Closing Date (other than any such representations and warranties which by their terms 
are made as of a specific earlier date, which shall have been true and correct as of such earlier date).

(b)	 Each of the representations and warranties made by the Members in this Agreement (other than the Member 
Fundamental Representations) shall be true and correct in all respects (in the case of any such representation or warranty qualified by 
materiality or Material Adverse Effect) or in all material respects (in the case of any such representation or warranty not qualified by 
materiality or Material Adverse 
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Effect) as of the Agreement Date and as of the Closing Date as if made on and as of the Closing Date (other than any such representations 
and warranties which by their terms are made as of a specific earlier date, which shall have been true and correct as of such earlier date).

6.2	 Covenants.  The Company and each Member shall have performed and complied in all material respects with all covenants and 
obligations under this Agreement required to be performed and complied with by the Company and any Members prior to the Closing.  The 
Company and each Member shall have delivered to Buyer all certificates and other documents that it is required to deliver to Buyer pursuant 
to this Agreement prior to the Closing.

6.3	 Governmental Consent.  All transfers of Permits and all approvals of or notices to any Governmental Authority the granting or 
delivery of which is necessary for the consummation of the transactions contemplated herein, or for the continued operation of the Business, 
shall have been obtained or made, as applicable.  All filings with and approvals of any Governmental Authority required to be made or 
obtained in connection with the transactions contemplated herein shall have been made or obtained and shall be in full force and effect.

6.4	 No Material Adverse Effect.  Since the Agreement Date, there shall not have occurred any Material Adverse Effect, and no 
event or other Effect shall have occurred or circumstance or other Effect shall exist that, in combination with any other events, circumstances 
or other Effects, would reasonably be expected to have or result in a Material Adverse Effect.

6.5	 Certain Financial Condition Requirements.  Net Working Capital as of 12:01 Eastern Time on the Closing Date shall be no less
than the Normalized Net Working Capital Target Amount, and the Closing Cash Balance shall be no less than the Normalized Cash Balance 
Target Amount.

6.6	 Effective Agreements.  Each Transaction Document shall be in full force and effect.

6.7	 No Restraints.  No temporary restraining order, preliminary or permanent injunction or other Order preventing or otherwise 
impeding the consummation of the Transactions shall have been issued by any court of competent jurisdiction or other Governmental 
Authority and remain in effect, and there shall not be any Law enacted or deemed applicable to the Transactions that makes consummation of 
the Transactions illegal or otherwise prevents or impedes the consummation of the Transactions.

6.8	 No Other Actions.  No Governmental Authority and no other Person shall have commenced any Action: (a) challenging the 
Transactions or any of the other Transactions or seeking the recovery of Losses in connection with the Transactions or any of the other 
Transactions; (b) seeking to prohibit or limit the exercise by Buyer of any material right pertaining to its ownership of the Company; (c) that 
would be reasonably likely to have the effect of preventing, delaying, making illegal or otherwise interfering with any of the Transactions; or 
(d) seeking to compel the Company, Buyer or any Affiliate of Buyer to dispose of or hold separate any material assets as a result of the 
Transactions.

6.9	 Members’ Certificate.  Buyer will have received a certificate (the “Members’ Closing Certificate”) executed by Sellers’ 
Representative and Chief Financial Officer of the Company certifying (a) that as of the Closing Date the conditions set forth in Sections 6.1, 
6.2, 6.3, 6.4 and 6.5 have been satisfied, (b) that the Closing Calculations and Closing Cash Balance are as set forth in the Members’ Closing 
Certificate and, in each case, that such amounts and calculations were prepared in good faith based on the Estimated Closing Balance Sheet, 
and the Members have no Knowledge that the Closing Calculations and Closing Cash Balance do not present fairly in all material respects 
the Net Working Capital of the Company as of the Net Working Capital Measurement Time and the Company Cash as of the Closing Cash 
Reference Time, in each case, subject to changes resulting from normal year-end and month-end 
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adjustments in the Ordinary Course of Business (none of which shall be material individually or in the aggregate), (c) that the Estimated 
Closing Balance Sheet is as set forth on the Members’ Closing Certificate and such Estimated Closing Balance Sheet was prepared in good 
faith and in accordance with GAAP, (d) that the Members have no Knowledge that the Estimated Closing Balance Sheet does not present 
fairly in all material respects the financial condition of the Company as of the Closing Date, subject to changes resulting from normal year-
end and month-end adjustments in the Ordinary Course of Business (none of which shall be material individually or in the aggregate), and (e) 
since the Closing Cash Reference Time, the Company has made no disbursements of Company Cash, other than in the Ordinary Course of 
Business.

6.10	Certificate of Good Standing.  A certificate of good standing from the Secretary of State of the State of Delaware which is 
dated within five Business Days prior to Closing with respect to the Company.

6.11	Transaction Documents.  The other Transaction Documents to which the Company or any Member is a party shall have been 
duly executed by the Company or such Member (as applicable) and delivered to Buyer.

6.12	Release Agreement.  The Release Agreement shall be in full force and effect and no Member nor the Responsible Party shall 
have taken any action to terminate or invalidate the Release Agreement with respect to such Member or Responsible Party (as applicable) or 
otherwise.

6.13	Resignation Letter.  Buyer shall have received a resignation letter in a form reasonably acceptable to Buyer, from (a) each 
director, manager, and officer of the Company, to the extent requested by Buyer at least ten (10) days prior to the Closing, and (b) any 
employee listed on Schedule 6.13, pursuant to which each such director, manager, officer and employee will resign from his or her applicable 
positions with the Company effective as of the Closing.

6.14	 Form W-9.  Buyer shall have received an original and duly executed IRS Form W-9 (or other proof of exemption from 
withholding under Section 1445 and 1446(f) of the Code in connection with the Transactions reasonably satisfactory to Buyer) from each 
Member as contemplated in Section 1.5(a)(vi).

6.15	 Termination of Pearl.  Unless otherwise determined by Buyer, Buyer shall have received a certificate, signed by Bruce 
Thompson, certifying that the covenants set forth in Section 5.11 of that certain Asset Purchase Agreement, dated as of December 9, 2020, 
between Buyer, Pearl Technology Holdings, LLC, a Texas limited liability company (“Pearl”), and T5 (the “Pearl Acquisition 
Agreement”), have been satisfied on or before the Closing Date.

 

ARTICLE VII

CONDITIONS PRECEDENT TO THE OBLIGATIONS OF THE MEMBERS

The obligations of the Members under this Agreement shall be subject to the satisfaction, on or before the Closing, of each of the 
following conditions (any of which may be waived only by a specific writing executed by the Sellers’ Representative):

7.1	 Representations and Warranties.

(a)	 Each of the Buyer Fundamental Representations shall be true and correct in all respects as of the Agreement Date and 
as of the Closing Date as if made on and as of the Closing Date 
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(other than any such representations and warranties which by their terms are made as of a specific earlier date, which shall have been true and 
correct as of such earlier date).

(b)	 Each of the representations and warranties made by Buyer in this Agreement (other than the Buyer Fundamental 
Representations) shall be true and correct in all respects (in the case of any such representation or warranty qualified by materiality or 
Material Adverse Effect) or in all material respects (in the case of any such representation or warranty not qualified by materiality or Material 
Adverse Effect) as of the Agreement Date and as of the Closing Date as if made on and as of the Closing Date (other than any such 
representations and warranties which by their terms are made as of a specific earlier date, which shall have been true and correct as of such 
earlier date).

7.2	 Covenants.  Buyer shall have performed and complied in all material respects with all covenants and obligations under this 
Agreement required to be performed and complied with by Buyer prior to the Closing.  Buyer shall have delivered to the Sellers’ 
Representative all certificates and other documents that it is required to deliver to the Company pursuant to this Agreement.

7.3	 Governmental Consent.  All transfers of Permits and all approvals of or notices to any Governmental Authority the granting or 
delivery of which is necessary for the consummation of the transactions contemplated herein, or for the continued operation of the Business, 
shall have been obtained or made, as applicable.  All filings with and approvals of any Governmental Authority required to be made or 
obtained in connection with the transactions contemplated herein shall have been made or obtained and shall be in full force and effect.

7.4	 Officer’s Certificate.  The Sellers’ Representative shall have received a certificate duly executed on behalf of Buyer by an 
officer of Buyer and containing the representation and warranty of Buyer that the conditions set forth in Sections 7.1 and 7.2 have been 
satisfied (the “Buyer Closing Certificate”).

7.5	 No Restraints.  No temporary restraining order, preliminary or permanent injunction or other Order preventing or otherwise 
impeding the consummation of the Transactions shall have been issued by any court of competent jurisdiction or other Governmental 
Authority and remain in effect, and there shall not be any Law enacted or deemed applicable to the Transactions that makes consummation of 
the Transactions illegal or otherwise prevents or impedes the consummation of the Transactions.

7.6	 Transaction Documents.  The Transaction Documents to which Buyer is a party shall have been duly executed by Buyer and 
delivered to the Sellers’ Representative.

ARTICLE VIII

TERMINATION

8.1	 Termination Events.  This Agreement may be terminated prior to the Closing:

(a)	 by the mutual written consent of Buyer and the Sellers’ Representative;

(b)	 by Buyer, if the Closing has not taken place on or before 5:00 p.m. (Eastern time) on December 31, 2023 (the “End 
Date”); provided, that Buyer shall not be permitted to terminate this Agreement pursuant to this Section 8.1(b) if the failure to consummate 
the sale of the Purchased Units by the End Date results from, or is caused by, a material breach by Buyer of any of its representations, 
warranties, covenants or agreements contained herein;
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(c)	 by Buyer or the Sellers’ Representative if a court of competent jurisdiction or other Governmental Authority shall 

have issued a final and nonappealable Order, or shall have taken any other action, having the effect of permanently restraining, enjoining or 
otherwise prohibiting the sale of the Purchased Units as contemplated herein;

(d)	 by Buyer if: (i) any of the representations and warranties the Members or the Company contained in this Agreement 
shall be inaccurate as of the Agreement Date, or shall have become inaccurate as of a date subsequent to the Agreement Date, such that the 
condition set forth in Section 6.1 would not be satisfied; (ii) any of the covenants of the Company or the Members contained in this 
Agreement shall have been breached such that the condition set forth in Section 6.2 would not be satisfied; or (iii) any Material Adverse 
Effect shall have occurred, or any event or other Effect shall have occurred or circumstance or other Effect shall exist that, in combination 
with any other events, circumstances or other Effects, would reasonably be expected to have or result in a Material Adverse Effect; provided, 
however, that, in the case of clauses “(i)” and “(ii)” only, if an inaccuracy in any of the representations and warranties of the Company or the 
Members as of a date subsequent to the Agreement Date or a breach of a covenant by the Company or any Member is curable by the 
Company or such Member through the use of reasonable efforts within ten (10) Business Days after Buyer notifies the Sellers’ 
Representative in writing of the existence of such inaccuracy or breach (the “Member Cure Period”), then Buyer may not terminate this 
Agreement under this Section 8.1(d) as a result of such inaccuracy or breach prior to the expiration of the Member Cure Period, provided the 
Company or the applicable Member, during the Member Cure Period, continues to exercise reasonable efforts to cure such inaccuracy or 
breach (it being understood that Buyer may not terminate this Agreement pursuant to this Section 8.1(d) with respect to such inaccuracy or 
breach if such inaccuracy or breach is cured prior to the expiration of the Member Cure Period);

(e)	 by the Sellers’ Representative if: (i) any of Buyer’s representations and warranties contained in this Agreement shall 
be inaccurate as of the Agreement Date, or shall have become inaccurate as of a date subsequent to the Agreement Date, such that the 
condition set forth in Section 7.1 would not be satisfied; or (ii) if any of Buyer’s covenants contained in this Agreement shall have been 
breached such that the condition set forth in Section 7.2 would not be satisfied; provided, however, that if an inaccuracy in any of Buyer’s 
representations and warranties as of a date subsequent to the Agreement Date or a breach of a covenant by Buyer is curable by Buyer through 
the use of reasonable efforts within ten (10) Business Days after the Sellers’ Representative notifies Buyer in writing of the existence of such 
inaccuracy or breach (the “Buyer Cure Period”), then the Sellers’ Representative may not terminate this Agreement under this Section 
8.1(e) as a result of such inaccuracy or breach prior to the expiration of the Buyer Cure Period, provided Buyer, during the Buyer Cure 
Period, continues to exercise reasonable efforts to cure such inaccuracy or breach (it being understood that the Sellers’ Representative may 
not terminate this Agreement pursuant to this Section 8.1(e) with respect to such inaccuracy or breach if such inaccuracy or breach is cured 
prior to the expiration of the Buyer Cure Period).

8.2	 Termination Procedures.  If Buyer wishes to terminate this Agreement pursuant to Section 8.1, Buyer shall deliver to the 
Sellers’ Representative a written notice stating that Buyer is terminating this Agreement and setting forth a brief description of the basis on 
which Buyer is terminating this Agreement.  If the Sellers’ Representative wishes to terminate this Agreement pursuant to Section 8.1, the 
Sellers’ Representative shall deliver to Buyer a written notice stating that the Sellers’ Representative is terminating this Agreement and 
setting forth a brief description of the basis on which the Sellers’ Representative is terminating this Agreement.

8.3	 Effect of Termination.  If this Agreement is terminated pursuant to Section 8.1, all further obligations of the parties under this 
Agreement shall terminate; provided, however, that:  (a) neither any Member nor Buyer shall be relieved of any obligation or Liability arising 
from any willful breach by such party of any provision of, contained in this Agreement; (b) the parties shall, in all events, remain bound by 
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and continue to be subject to the provisions set forth in Article X; and (c) the parties shall, in all events, remain bound by and continue to be 
subject to Sections 5.5, 5.8, and 5.9.  

ARTICLE IX

INDEMNIFICATION

9.1	 Survival of Representations, Covenants and Agreements.

(a)	 General Survival.  Subject to Section 9.1(c), the representations and warranties of the Members made in this 
Agreement and the Members’ Closing Certificate (in each case other than the Member Fundamental Representations) shall survive the 
Closing until 11:59 pm (Eastern time) on the date that is twelve (12) months following the Closing Date (the “Expiration Date”); provided, 
however, that if, at any time on or prior to the Expiration Date, any Buyer Indemnified Party delivers a written notice in accordance with the 
terms hereof, alleging the existence of an inaccuracy in or a breach of any of such representations and warranties and asserting a claim for
recovery under Section 9.2 based on such alleged inaccuracy or breach, then the claim asserted in such notice shall survive the Expiration
Date until such time as such claim is fully and finally resolved.  The representations and warranties of Buyer contained in this Agreement, the 
Transaction Documents or in any certificate or other instrument delivered pursuant to this Agreement shall terminate at the Closing.

(b)	 Fundamental Representations.  Notwithstanding anything to the contrary contained in Section 9.1(a), but subject to 
Section 9.1(c), the Member Fundamental Representations shall survive until the thirtieth (30th) day following the expiration of the longest 
statute of limitations applicable to the subject matter thereof; provided, however, that if, at any time on or prior to the expiration of all 
applicable statutes of limitation referred to in this sentence, any Buyer Indemnified Party delivers a written notice in accordance with the 
terms hereof, alleging the existence of an inaccuracy in or a breach of any Member Fundamental Representation and asserting a claim for 
recovery under Section 9.2 based on such alleged inaccuracy or breach, then the claim asserted in such notice shall survive the applicable 
expiration date until such time as such claim is fully and finally resolved.

(c)	 Fraud.  Notwithstanding anything to the contrary contained in Section 9.1(a) or Section 9.1(b), the limitations set 
forth in Section 9.1(a) and Section 9.1(b) shall not apply in the event of any fraud, intentional misrepresentation or willful breach by or on 
behalf of the Company (other than at the direction of Buyer), the Sellers’ Representative or any Member.  

(d)	 Covenants.  Any covenant or obligation of the Company, the Members or the Sellers’ Representative in this 
Agreement shall survive the Closing until the date fully performed.

(e)	 General.  Except to the extent that a different time period is expressly set forth herein for a particular cause of action, 
actions hereunder may be brought at any time prior to the maximum period allowable under Section 8106(c) of Title 10 of the State of 
Delaware Code.

9.2	 Indemnification.

(a)	 Indemnification of Buyer Indemnified Parties.  From and after the Closing, each Indirect Member (severally and not 
jointly, in accordance with its Pro Rata Portion) shall indemnify and hold harmless Buyer and its respective officers, directors, employees, 
agents and Affiliates (including the Company), and their respective direct and indirect partners, members, shareholders, directors, officers, 
employees and agents (collectively, the “Buyer Indemnified Parties”) from and against any and all Losses directly or indirectly arising out 
of, related to, accrued or incurred in connection with: 
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(i)	 	 any breach of or inaccuracies in any representation or warranty made by the Members in this 

Agreement or in any certificate delivered to Buyer at the Closing (including the Members’ Closing Certificate) (other than 
Losses arising out of, related to, accrued or incurred in connection with any breach of or inaccuracies in any 
representations or warranties made in Article II by an Indirect Member, for which only the applicable Member responsible 
for such breach shall indemnify and hold harmless the Buyer Indemnified Parties); 

(ii)	 	 any breach or nonperformance of any covenant or obligation in this Agreement to be performed by the 
Members or the Company hereunder (other than Losses arising out of, related to, accrued or incurred in connection with 
any breach or nonperformance of any covenant or obligation in this Agreement to be performed by an Indirect Member in 
his, her, or its capacity as an Indirect Member, for which only the applicable Indirect Member responsible for such breach 
or nonperformance shall indemnify and hold harmless the Buyer Indemnified Parties);

(iii)	 regardless of the disclosure of any matter set forth in the Disclosure Schedule, any inaccuracy in any 
information, or breach of any representation or warranty, set forth in a Consideration Spreadsheet, including any failure to 
properly calculate the portion of the Purchase Price payable to any Member;

(iv)	 any Member Transaction Expenses (to the extent not taken into account in determining the amount of the 
Closing Payment pursuant to Section 1.5(b));

(v)	 (A) any fraud or intentional misrepresentation committed by the Company (other than at the direction of the 
Buyer), the Member Representative, the Members or any of its or their Representatives or Affiliates in connection with the 
Transactions or (B) any willful breach of this Agreement or any Transaction Documents committed by the Company 
(other than at the direction of the Buyer), the Member Representative, the Members or any of its or their Representatives 
or Affiliates;

(vi)	 any Member-Related Claims;

(vii)	the fraud, gross negligence or willful misconduct prior to the Closing of the Company or any member of the 
Company’s senior management or, to the extent known to any member of the Company’s senior management, of its 
employees, agents or representatives;

(viii)	 any indemnifiable loss of the Company based upon a Third Party Claim under the Pearl Acquisition 
Agreement, including as a result of or arising from (A) any breach of the Fundamental Representations (as defined in the 
Pearl Acquisition Agreement) of Pearl set forth therein or in the other Transaction Documents, Schedules or certificates 
delivered in connection therewith (each capitalized term as defined in the Pearl Acquisition Agreement), (B) any breach or 
nonfulfillment of any covenant or agreement on the part of Pearl under the Pearl Acquisition Agreement or the other 
Transaction Documents (as defined in the Pearl Acquisition Agreement), recognizing that the Company delayed the wind-
down of Pearl and its subsidiaries, which is now addressed in Section 6.15, (C) the Excluded Liabilities (as defined in the 
Pearl Acquisition Agreement), or (D) all Taxes arising from the transactions contemplated by the Pearl Acquisition 
Agreement; and
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(ix)	 any costs and expenses of enforcement to recover Losses due to any Buyer Indemnified Party under this 

Article IX.

(b)	 Materiality.  For purposes of determining whether or not there has been an inaccuracy or breach of a representation or 
warranty as well as the amount of any Loss incurred in connection with any inaccuracy or a breach of a representation or warranty for which 
a Buyer Indemnified Party is entitled to indemnification pursuant to Section 9.2(a)(i), all references to “material” or “Material Adverse 
Effect” or other similar qualifiers included in such representations and warranties shall be disregarded.

9.3	 Limitations.

(a)	 Deductible.  Subject to Section 9.3(c), no Buyer Indemnified Party shall be entitled to any indemnification payment 
pursuant to Section 9.2(a)(i) for any inaccuracy in or breach of any representation or warranty made in Article III of this Agreement until 
such time as the total amount of all Losses (including the Losses arising from such inaccuracy or breach and all other Losses arising from any 
other inaccuracies or breaches of any such representations or warranties made in Article III of this Agreement) that have been directly or 
indirectly suffered or incurred by any one or more of such Buyer Indemnified Parties exceeds $375,000 in the aggregate (the “Deductible 
Amount”).  If the total amount of such Losses exceeds the Deductible Amount, then the Buyer Indemnified Parties shall be entitled to be 
indemnified against and compensated and reimbursed for the portion of such Losses exceeding the Deductible Amount.

(b)	 Recourse to Escrow Fund.  Subject to Section 9.3(c) and Section 9.8, recourse by the Buyer Indemnified Parties to 
the Escrow Fund shall be the Buyer Indemnified Parties’ sole and exclusive remedy under this Agreement against the Indirect Members for 
monetary Loss resulting from any inaccuracy in or breach of any representation or warranty made in Article III of this Agreement.

(c)	 Applicability of Escrow Amount Cap; Indemnification Cap.

(i)	 Notwithstanding anything in this Article IX to the contrary, the limitations set forth in Section 9.3(a) and 
Section 9.3(b) shall not apply (and shall not limit the indemnification or other obligations of any Indirect Member): (A) in 
the event of any claim of fraud, intentional misrepresentation or willful breach by or on behalf of the Company (other than 
at the direction of Buyer), the Sellers’ Representative, or any Member; or (B) for inaccuracies in or breaches of the 
Member Fundamental Representations.

(ii)	 The total amount of indemnification payments that each Indirect Member can be required to make to the 
Buyer Indemnified Parties pursuant to Section 9.2(a) (in excess of the amount, if any, that was withheld with respect to 
such Indirect Member as a contribution to the Escrow Fund and paid to Buyer or any other Buyer Indemnified Party out of 
the Escrow Fund) shall be limited to an amount equal to such Indirect Member’s Member Cap. For the avoidance of 
doubt, the foregoing shall not limit or otherwise restrict the right of any Buyer Indemnified Party to pursue remedies (X) 
under any Transaction Document or other agreement or instrument against the parties thereto or (Y) in connection with 
any claim of fraud, intentional misrepresentation or willful breach by or on behalf of the Company (other than at the 
direction of the Buyer), Sellers’ Representative or any Member (for which there shall be no limitation of liability 
hereunder).  

(iii)	 With respect to (X) any claim of fraud, intentional misrepresentation or willful breach by or on behalf of the 
Company (other than at the direction of the Buyer), Sellers’ Representative or any Member; (Y) inaccuracies in or 
breaches of any Member 
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Fundamental Representations; and (Z) any of the matters referred to in Sections 9.2(a)(ii) through 9.2(a)(ix), inclusive, the 
Buyer Indemnified Parties may, in their sole and absolute discretion, seek to recover amounts in respect of such claims, 
without order of priority, (1) directly from the Indirect Members, and (2) from the Escrow Fund.

(iv)	 Notwithstanding anything to the contrary in this Section 9.3, after the release of the Thompson Released 
Amount, in the event Buyer is entitled to a release of any funds from the Escrow Fund on account of any Losses, (i) the 
amount released to Buyer from the Escrow Fund shall be equal to the amount of such Losses recoverable from the Escrow 
Fund pursuant to other provisions of this Agreement multiplied by the aggregate Pro Rata Portion of all Indirect Members 
(other than the Pro Rata Portion of T5) and (ii) T5 shall pay to Buyer T5’s Pro Rata Portion of all such Losses.

(d)	 The Indirect Members shall not be liable under this Article IX for any Losses based upon or arising out of any 
inaccuracy in or breach of any of the representations or warranties of the Members contained in this Agreement solely to the extent the 
Sellers’ Representative can demonstrate that a Buyer Knowledge Party had actual knowledge of such inaccuracy or breach prior to the 
Agreement Date.

(e)	 Subject to Section 9.3(f) below, this Article IX shall be the sole and exclusive remedy of the Buyer Indemnified 
Parties from and after the Closing for any claims arising under, or in connection with, this Agreement, including claims of any inaccuracy in 
or breach of any representation, warranty or covenant in this Agreement or any certificate delivered pursuant hereto; provided, however, that 
this Section 9.3(e) shall not be deemed a waiver by any party of any right to specific performance or injunctive relief; provided, further, that 
this Section 9.3(e) shall not prevent or limit any claim in the event of fraud, intentional misrepresentation or willful breach by or on behalf of
the Company (other than at the direction of Buyer), the Sellers’ Representative or any Member.

(f)	 Nothing in this Agreement, including Section 9.3(e) and Section 9.8, shall limit the right of Buyer or any other Buyer 
Indemnified Party to pursue any and all available remedies under any Transaction Document against the parties thereto.

(g)	 All payments (if any) made to a Buyer Indemnified Party in connection with a breach of this Agreement will be 
treated as adjustments to the Purchase Price for Tax purposes and such agreed treatment will govern for purposes of this Agreement, unless 
otherwise required by Law.

(h)	 No Buyer Indemnified Party is to be entitled to recover any Losses pursuant to this Article IX to the extent such 
Buyer Indemnified Party has recovered the full cash amount of such Losses pursuant to another provision of this Agreement or otherwise, so 
as to avoid duplication or “double counting” of the same Losses. For the avoidance of doubt, if a Buyer Indemnified Party is entitled to 
indemnification under more than one provision of this Agreement with respect to Losses, then such Buyer Indemnified Party shall be entitled 
to only one indemnification or recovery for such Losses to the extent it arises out of the same set of circumstances and events.  This Section 
9.3(h) is intended solely to preclude a duplicate recovery by a Buyer Indemnified Party.  Nothing herein shall preclude a Buyer Indemnified 
Party from seeking the maximum amount of potential indemnifiable Losses in accordance with the terms of this Agreement. 

9.4	 No Contribution.  Each Member waives, and acknowledges and agrees that such Member shall not have and shall not exercise 
or assert (or attempt to exercise or assert), any right of contribution, right of indemnity or advancement of expenses or other right or remedy 
against the Buyer or the Company in connection with any indemnification obligation or any other Liability to which such Member may 
become subject under or in connection with this Agreement or any other Transaction Document.  Effective 
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as of the Closing, the Sellers’ Representative, on behalf of itself and each Member, and each Member expressly waives and releases any and 
all rights of subrogation, contribution, advancement, indemnification or other claim against Buyer or the Company.

9.5	 Claims Procedures.  Any claim for indemnification pursuant to this Article IX (and, at the option of any Buyer Indemnified 
Party, any claim pursuant to Section 9.2(a)(v)) shall be brought and resolved as follows:

(a)	 If any Buyer Indemnified Party has or claims in good faith to have incurred or suffered, or believes in good faith that 
it may incur or suffer, any Loss for which it is or may be entitled to indemnification under this Article IX or for which it is or may otherwise 
be entitled to a monetary remedy relating to this Agreement or the Transactions, such Buyer Indemnified Party may deliver a claim certificate 
(a “Claim Certificate”) to the Sellers’ Representative.  Each Claim Certificate shall:  (i) contain a brief description of the facts and 
circumstances supporting the Buyer Indemnified Party’s claim; and (ii) if practicable, contain a non-binding, preliminary, good faith estimate 
of the amount to which the Buyer Indemnified Party might be entitled.  Such Buyer Indemnified Party may update a Claim Certificate from 
time to time to reflect any change in circumstances following the date thereof.  If a claim under this Article IX may be brought under 
different or multiple sections, clauses or sub-clauses of Article IX (or with respect to different or multiple representations, warrants or 
covenants), then, subject to the conditions, qualifications and limitations and other provisions of this Article IX, the Buyer Indemnified Party 
shall have the right to bring such claim under any or each such section, clause, subclauses, representation, warranty or covenant (each a 
“Subject Provision”) that it chooses, and the Buyer Indemnified Party will not be precluded from seeking indemnification under any Subject 
Provision by virtue of the Buyer Indemnified Party not being entitled to seek indemnification under any other Subject Provision.

(b)	 After the giving of any Claim Certificate pursuant hereto, the amount of indemnification to which a Buyer 
Indemnified Party shall be entitled under this Article IX shall be determined (i) by the written agreement between the Buyer Indemnified 
Party and the Sellers’ Representative, (ii) by a final judgment or decree of any court of competent jurisdiction or (iii) by any other means to 
which the Buyer Indemnified Party and the Sellers’ Representative shall agree.  For purposes of this Agreement, the judgment or decree of a 
court shall be deemed final when the time for appeal, if any, shall have expired and no appeal shall have been taken or when all appeals taken 
shall have been finally determined. 

(c)	 Subject to Section 9.7 and the limitations set forth in Section 9.3, in the event that any Losses are determined to be 
owed to any Buyer Indemnified Party, each Indirect Member shall promptly, and in no event later than five (5) Business Days after the 
determination of Losses hereunder, wire transfer to Buyer an amount equal to the product of (x) such Indirect Member’s Pro Rata Portion, 
multiplied by (y) the aggregate amount of such Losses (other than Losses arising out of, related to or incurred or accrued in connection with 
any breach of or inaccuracies in any representation or warranties made by an Indirect Member in Article II, any breach of a covenant by an 
Indirect Member or any fraud, intentional misrepresentation or willful breach by an Indirect Member, for which the applicable Indirect 
Member responsible for such breach or act shall wire transfer to Buyer an amount equal to the entire aggregate amount of such Loss).

9.6	 Third Party Claims. 

(a)	 Third Party Claims.  If any Buyer Indemnified Party receives notice of the assertion or commencement of any claim 
or Action (whether against the Company, Buyer or any other Person) made or brought by any Person who is not a party to this Agreement or 
an Affiliate of a party to this Agreement or a Representative of any of the foregoing (a “Third Party Claim”) against such Buyer 
Indemnified Party 
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with respect to which the Indirect Members are obligated to provide indemnification under this Agreement, the Buyer Indemnified Party shall 
give the Sellers’ Representative reasonably prompt written notice thereof.  The failure to promptly give such written notice shall not, 
however, relieve the Indirect Members of their indemnification obligations, except and only to the extent that the Indirect Members are 
actually and materially prejudiced thereby.  Such notice by the Buyer Indemnified Party shall describe the Third Party Claim in reasonable 
detail, shall include copies of all material written evidence thereof and shall indicate the estimated amount, if reasonably practicable, of the 
Loss that have been or may be sustained by the Buyer Indemnified Party.  With respect to any Third Party Claim for which any Buyer 
Indemnified Party is seeking indemnification hereunder, the Buyer Indemnified Party shall have the right to defend (at the expense of the 
Indirect Members) or to settle or compromise such claim; provided that any such settlement or compromise made without the Sellers’ 
Representative’s consent (not to be unreasonably conditioned, delayed or withheld) shall not be determinative of the amount of any Losses 
under this Agreement. The Sellers’ Representative (at the expense of the Indirect Members) shall be entitled, at its sole option and expense, 
to participate in, but not to determine or conduct, the defense of any such Third Party Claim; provided, further, that, for the sake of clarity, it 
is agreed that the Members shall not have the ability, without the prior written consent of such Buyer Indemnified Party, to petition, make any 
motion to, or take any other procedural action in connection with such Third Party Claim. 

(b)	 Cooperation.  The Sellers’ Representative, the Members, and the Buyer Indemnified Party shall each use 
commercially reasonable efforts in good faith to cooperate with each other in all reasonable respects in connection with the defense of any 
Third Party Claim, including, upon the reasonable request of Buyer, providing copies of records within the Member’s possession or control 
relating to such Third Party Claim and making available, without expense (other than reimbursement of actual out-of-pocket expenses), 
Representatives of the Members, as may be reasonably necessary for the preparation of the defense of such Third Party Claim.

9.7	 Release from Escrow.  

(a)	 Within five (5) Business Days after the Expiration Date, Buyer will notify the Sellers’ Representative in writing of 
the amount that Buyer determines in good faith to be necessary to satisfy all claims for indemnification that have been asserted against the 
Escrow Fund, but not resolved on or prior to 11:59 p.m. (Eastern time) on the Expiration Date (each such claim a “Continuing Claim” and 
such amount, the “Retained Escrow Amount”).  Subject to Section 9.7‎(b), within five (5) Business Days following the Expiration Date, 
Buyer and the Sellers’ Representative shall execute and deliver joint written instructions to the Escrow Agent instructing the Escrow Agent to 
release from the Escrow Fund an amount in the aggregate equal to (i) the amount held in the Escrow Fund as of the Expiration Date (as 
reduced from time to time pursuant to the terms of this Agreement) minus (ii) the Retained Escrow Amount, to the Payment Agent for 
distribution to Indirect Member, on behalf of the Direct Members, in accordance with each Indirect Member’s Pro Rata Portions.  Upon the 
full and final resolution of any Continuing Claims, all remaining funds in the Escrow Fund shall be distributed to the Indirect Members, on 
behalf of the Direct Members, in accordance with the procedures set forth in this Section 9.7(a).

(b)	 Notwithstanding anything to the contrary in Section 9.7(a), in the event of a Thompson Covenant Violation and 
related release of the Thompson Released Amount from the Escrow Fund, thereafter (i) T5 will no longer be permitted to receive any funds 
released from the Escrow Fund and (ii) any release from the Escrow Fund shall be made to the Indirect Members (other than T5), on behalf 
of the Direct Members, on a relative pro rata basis to the Indirect Members (other than T5) calculated by multiplying such amount to be so 
released from the Escrow Fund by a fraction the numerator of which is such Indirect Member’s Pro Rata Portion and the denominator of 
which is the aggregate Pro Rata Portion of all Indirect Members (other than T5).
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(c)	 With respect to any amount to be released to the Direct Members pursuant to the Escrow Agreement or Section 

9.7(a): (i) each distribution to be made from the Escrow Fund to a particular Indirect Member on behalf of a Direct Member shall be effected 
in accordance with the payment delivery instructions and in the amounts set forth in the Consideration Spreadsheet; and (ii) all written 
instructions to be delivered to the Escrow Agent with respect to any distribution from the Escrow Fund shall be consistent with this Section 
‎9.7(b).

(d)	 Within five (5) Business Days after any amounts are determined to be owed to Buyer from the Escrow Fund, Buyer 
and the Sellers’ Representative shall execute and deliver joint written instructions to the Escrow Agent instructing the Escrow Agent to 
release from the Escrow Fund such amounts payable to Buyer.

9.8	 Bruce Thompson Escrow.  Notwithstanding anything to the contrary in this Agreement, if Bruce Thompson violates or 
breaches any provision of the Thompson Restrictive Covenant Agreement (“Thompson Covenant Violation”), T5 will forfeit its Pro Rata 
Portion of the amount remaining in the Escrow Fund at the time of such violation (“Thompson Released Amount”).  Within (5) Business 
Days following the date of a Thompson Covenant Violation, Buyer and the Sellers’ Representative shall execute and deliver joint written 
instructions to the Escrow Agent instructing the Escrow Agent to release from the Escrow Fund an amount equal to the Thompson Released 
Amount to the Buyer.  Notwithstanding the reduction of T5’s Pro Rata Portion, or anything else to the contrary contained in this Agreement, 
Bruce Thompson and T5 shall still remain responsible for T5’s Pro Rata Portion (without giving effect to any adjustment in T5’s Pro Rata 
Portion) of all Losses in accordance with the provisions of this Article IX and Section 10.16, including any Losses that are otherwise limited 
to recovery from the Escrow Fund.

ARTICLE X
MISCELLANEOUS PROVISIONS

10.1	Amendment and Modification.  This Agreement may be amended, modified, and supplemented only by written agreement of 
Buyer and the Sellers’ Representative.

10.2	Waiver of Compliance.  The rights and remedies of the parties to this Agreement are cumulative and not alternative.  Neither 
the failure nor any delay by any party in exercising any right, power, or privilege under this Agreement will operate as a waiver of such right, 
power, or privilege, and no single or partial exercise of any such right, power, or privilege will preclude any other or further exercise of such 
right, power, or privilege or the exercise of any other right, power, or privilege.  To the maximum extent permitted by applicable Law, (a) no 
claim or right arising out of this Agreement or the documents referred to in this Agreement can be discharged by one party, in whole or in 
part, by a waiver or renunciation of the claim or right unless in writing signed by the other party; (b) no waiver that may be given by a party 
will be applicable except in the specific instance for which it is given; and (c) no notice to or demand on one party will be deemed to be a 
waiver of any obligation of such party or of the right of the party giving such notice or demand to take further action without notice or 
demand as provided in this Agreement.

10.3	Notices.  All notices, requests, consents and other communications hereunder shall be deemed given:  (i) when delivered if 
delivered personally (including by courier); (ii) on the third day after mailing, if mailed, postage prepaid, by registered or certified mail 
(return receipt requested); (iii) on the day after mailing if sent by a nationally recognized overnight delivery service which maintains records 
of the time, place, and recipient of delivery; or (iv) upon receipt of a confirmed transmission, if sent by telex, telecopy, email or facsimile 
transmission, in each case to the parties at the following addresses or to other such addresses as may be furnished in writing (in accordance 
with this Section 10.3) by one party to the others:
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if to the Members or the Sellers’ Representative prior to the Closing, then to:

Bruce Thompson
CarOffer, LLC
15601 Dallas Parkway, Suite 600
Addison, TX 75001
Email: [EMAIL]

if to the Members or the Sellers’ Representative after the Closing, then to:

Bruce Thompson
5214 Royal Lane
Dallas, TX 75229
Email: [EMAIL]

in each case, with a copy (which shall not constitute notice) to:

Munck Wilson Mandala, LLP
12770 Coit Road, Suite 600
Dallas, TX 75251
Attn: Randall G. Ray
Email: [EMAIL]
 

if to Buyer, then to:

CarGurus, Inc.
2 Canal Park, 4th Floor 
Cambridge, MA 02141
Attn: General Counsel
Email: [EMAIL]
 
with a copy to (which shall not constitute notice):

Goodwin Procter LLP
100 Northern Avenue
Boston, MA 02210
Attn: Robert E. Bishop and Nathan E. Hagler
Email: [EMAIL] and [EMAIL]

10.4	Binding Nature; Assignment.  This Agreement shall be binding upon and inure to the benefit of the parties hereto and their 
respective successors and permitted assigns, but neither this Agreement nor any of the rights, interests or obligations hereunder shall be 
assigned by any of the parties hereto without prior written consent of the other parties.  Notwithstanding the foregoing, Buyer may assign or 
transfer all or any part of its rights and obligations under this Agreement to an Affiliate of Buyer without written consent, provided that no 
such assignment or transfer shall relieve Buyer of its obligations under this Agreement.  Nothing contained herein, express or implied, is 
intended to confer on any person other than the parties hereto or their successors and permitted assigns, any rights, claims, benefits, remedies, 
obligations or Liabilities under or by reason of this Agreement.

10.5	Entire Agreement.  This Agreement, along with the other Transaction Documents and the schedules and exhibits hereto and 
thereto, embodies the entire agreement and understanding of the parties hereto in respect of the subject matter contained herein and therein; 
provided, however, that this provision 
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shall in no way limit a party’s rights against any other party in connection with fraud, intentional misrepresentation or willful breach; 
provided, further, that, from and after the Closing, this Agreement expressly supersedes all obligations of the parties contained in the Put and 
Call Annex.  The parties hereto agree that the Put Call Annex shall automatically terminate and be of no further force or effect, and no party 
shall have any further rights or obligations thereunder, upon the Closing.

10.6	Expenses.  Except as otherwise expressly provided herein, each party to this Agreement will pay its own costs and expenses in 
connection with the negotiation of this Agreement, the performance of its obligations hereunder, and the consummation of the Transactions.

10.7	Press Releases and Announcements.  No press release related to this Agreement or the transactions contemplated herein, or 
other public announcement or announcement to the employees, customers, or suppliers of the Company, will be issued by the Company or 
any Member without the prior written approval of Buyer, except as otherwise required by Law.

10.8	Governing Law.  This Agreement shall be construed in accordance with, and governed in all respects by, the internal laws of 
the State of Delaware (without giving effect to principles of conflicts of laws).

10.9	Jurisdiction; Service of Process.  Any legal proceeding, suit or other Action relating to this Agreement or the enforcement of 
any provision of this Agreement (including an legal proceeding, suit or other Action based upon fraud, intentional misrepresentation or 
willful breach) shall be brought or otherwise commenced exclusively in the Delaware Court of Chancery, and to the extent the Delaware 
Court of Chancery rejects jurisdiction, in any state or federal court located in the County of New Castle, State of Delaware.  Each party to 
this Agreement:  (i) expressly and irrevocably consents and submits to the exclusive jurisdiction in the Delaware Court of Chancery, and to 
the extent the Delaware Court of Chancery rejects jurisdiction, each state and federal court located in the County of New Castle, State of 
Delaware (and each appellate court located in the County of New Castle, State of Delaware) in connection with any such action, suit or 
Action; (ii) agrees that the Delaware Court of Chancery and each state and federal court located in the County of New Castle, State of 
Delaware shall be deemed to be a convenient forum; and (iii) agrees not to assert (by way of motion, as a defense or otherwise), in any such 
action, suit or Action commenced in the Delaware Court of Chancery or any state or federal court located in the County of New Castle, State 
of Delaware, any claim that such party is not subject personally to the jurisdiction of such court, that such action, suit or Action has been 
brought in an inconvenient forum, that the venue of such legal proceeding, suit or other Action is improper or that this Agreement or the 
subject matter of this Agreement may not be enforced in or by such court.

10.10	 Waiver of Jury Trial.  EACH OF THE PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL 
RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO THIS AGREEMENT OR THE 
TRANSACTIONS CONTEMPLATED HEREBY.

10.11	 Interpretation.  All references to immediately available funds or dollar amounts contained in this Agreement means 
United States dollars except where specifically provided to the contrary.  The headings contained in this Agreement are for reference 
purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  The parties acknowledge and agree that (i) 
each party and its counsel have reviewed the terms and provisions of this Agreement and have contributed to its revision, (ii) the normal rule 
of construction, to the effect that any ambiguities are resolved against the drafting party, shall not be employed in the interpretation of it, and 
(iii) the terms and provisions of this Agreement shall be constructed fairly as to all parties hereto and not in favor or against any party, 
regardless of which party was generally responsible for the preparation of this Agreement.  All references to schedules and exhibits 
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refer to the schedules and exhibits of this Agreement, unless otherwise expressly provided.  The term “including” means “including without 
limitation.”  The term “or” has the inclusive meaning represented by the phrase “and/or”.

10.12	 Specific Performance.  Each of the parties hereto acknowledges and agrees that the other parties hereto would be 
irreparably damaged in the event any of the provisions of this Agreement were not performed in accordance with their specific terms or were 
otherwise breached.  Accordingly, each of the parties hereto agrees that, in addition to any other remedy to which such party may be entitled 
at law or in equity, they each shall be entitled to an injunction or injunctions to prevent breaches of the provisions of this Agreement and to 
enforce specifically this Agreement, the terms and provisions hereof.

10.13	 Severability.  If any provision of this Agreement or the application of any such provision to any person or circumstance 
shall be held invalid, illegal or unenforceable in any respect by a court of competent jurisdiction, such invalidity, illegality or unenforceability 
shall not affect any other provision hereof.  The parties further agree to replace any such invalid or unenforceable provisions of this 
Agreement with valid and enforceable provisions which will achieve, to the extent possible, the economic, business and other purposes of the 
invalid or unenforceable provisions.

10.14	 Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, 
but all of which shall constitute one and the same instrument.  Any such counterpart may be executed by facsimile signature or other 
electronic means of delivery (including via portable document format (.pdf)) with only verbal confirmation, and when so executed and 
delivered shall be deemed an original and such counterpart(s) together shall constitute only one original.

10.15	 Sellers’ Representative.

(a)	 Each Member by the adoption of this Agreement and by their signature hereunder irrevocably and unconditionally 
authorizes the Sellers’ Representative (i) to take any and all additional action as is contemplated to be taken or otherwise may be taken by or 
on behalf of the Company or the Members by or under the terms of this Agreement, including any waivers of Closing conditions or waivers 
of other Members’ rights and any agreement to terminate or alter this Agreement, (ii) to take all action necessary to the defense and/or 
settlement of any claims for which the Indirect Members may be required to indemnify the Buyer Indemnified Parties pursuant to Article IX 
hereof, and (iii) to give and receive all notices required to be given or received by the Members under this Agreement.

(b)	 All decisions and actions by the Sellers’ Representative, including, without limitation, any agreement between the 
Sellers’ Representative and Buyer relating to the defense or settlement of any claims for which the Members may be required to indemnify 
the Buyer Indemnified Parties pursuant to Article IX hereof, shall be binding upon all Members, and neither the Company nor any Member 
shall have the right to object, dissent, protest or otherwise contest the same.

(c)	 The Sellers’ Representative shall not have any liability to any Member for any act done or omitted hereunder as 
Sellers’ Representative while acting in good faith and in the exercise of reasonable judgment, and any act done or omitted pursuant to the 
advice of counsel shall be conclusive evidence of such good faith.  The Indirect Members shall severally but not jointly indemnify the 
Sellers’ Representative and hold it harmless against any loss, Liability or expense incurred without gross negligence or bad faith on the part 
of the Sellers’ Representative and arising out of or in connection with the acceptance or administration of its duties hereunder.  The Sellers’ 
Representative shall be entitled to be reimbursed for reasonable expenses incurred in the performance of its duties (including, without 
limitation, the reasonable fees of counsel) by the Indirect Members; provided that the Sellers’ Representative shall first seek recourse 
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with respect to such reasonable expenses from the Representative Expense Fund to the extent of the balance thereof.  

(d)	 The Sellers’ Representative shall have reasonable access to relevant information about the Business for purposes of 
performing its duties and exercising his rights hereunder; provided that the Sellers’ Representative shall treat confidentially and not disclose 
any nonpublic information from or about the Business or Buyer to anyone (except on a need-to-know basis to individuals who agree to treat 
such information confidentially) and execute a non-disclosure agreement in the form provided by Buyer.

(e)	 By his, her or its adoption of this Agreement, each Member agrees, in addition to the foregoing, that: 

(i)	 Buyer shall be entitled to rely conclusively on the instructions and decisions of the Sellers’ Representative 
as to the settlement of any claims for indemnification by Buyer pursuant to Article IX hereof, or any other actions required 
or permitted to be taken by the Sellers’ Representative hereunder, and no party hereunder shall have any cause of action 
against Buyer for any action taken by Buyer in reliance upon the instructions or decisions of the Sellers’ Representative; 

(ii)	 all actions, decisions and instructions of the Sellers’ Representative shall be conclusive and binding upon all 
of the Members, and no Member shall have any cause of action against the Sellers’ Representative for any action taken, 
decision made or instruction given by the Sellers’ Representative under this Agreement, except where the Sellers’ 
Representative fails to act in good faith and exercise reasonable judgment in connection with the matters described in this 
Section 10.15; 

(iii)	 the provisions of this Section 10.15 are independent and severable, are irrevocable and coupled with an 
interest and shall be enforceable notwithstanding any rights or remedies that any Member may have in connection with the 
Transactions; and 

(iv)	 the provisions of this Section 10.15 shall be binding upon the executors, heirs, legal representatives, 
personal representatives, successor trustees and successors of each Member, and any references in this Agreement to a 
Member shall mean and include the successors to the rights of such Member hereunder, whether pursuant to testamentary 
disposition, the laws of descent and distribution or otherwise.

10.16	 Responsible Party.  The Responsible Party hereby absolutely, irrevocably and unconditionally guarantees, and agrees to 
cause the Indirect Member set forth across from the Responsible Party’s name on Schedule 1.1(b) to duly and punctually satisfy, all of its 
payment and performance obligations under this Agreement, as and when due pursuant to the terms of this Agreement, including (a) all 
covenant obligations set forth in Article V and (b) all indemnification obligations set forth in Article IX. This guaranty set forth in this 
Section 10.16 (i) is a present and continuing guaranty of performance and payment and not of collectability and (ii) is in no way conditioned 
or contingent upon any attempts to collect or upon any other defense, set off, condition or contingency. This guaranty set forth in this Section 
10.16 may not be revoked or terminated and shall remain in full force and effect without interruption and shall be binding on the Responsible 
Party and its successors and assigns until all obligations in accordance with this Section 10.16 have been fully satisfied. If the Indirect 
Member set forth across from the Responsible Party’s name on Schedule 1.1(b) fails or refuses to pay any of the obligations payable by such 
Indirect Member pursuant to this Agreement, the Responsible Party shall immediately pay, or cause to be paid, such amounts free and clear 
of any deduction, offset, defense, claim or counterclaim of any kind.
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IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

BUYER:

CARGURUS, INC.

By: 	/s/ Jason Trevisan	
Name: Jason Trevisan
Title: Chief Executive Officer

 
	



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

COMPANY:

CAROFFER, LLC

By: 	/s/ Bruce Thompson
Bruce Thompson, Chief Executive Officer

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

DIRECT MEMBERS:

 

CAROFFER INVESTORS HOLDING, LLC

By: 	/s/ Bruce Thompson	
Bruce Thompson, Chief Executive Officer

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

DIRECT MEMBERS:

CAROFFER MIDCO, LLC

By: /s/ Bruce Thompson	
Bruce Thompson, Chief Executive Officer

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

HEALTH DIAGNOSTICS, LLC
a Delaware limited liability company

By: /s/ Bradford G. Peters	
Bradford G. Peters, Managing Member

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

JOHN PAUL DEJORIA FAMILY TRUST

By: /s/ John Paul DeJoria	
John Paul DeJoria, Trustee

JPD 2019 GIFT TRUST

By: /s/ John Paul DeJoria	
John Paul DeJoria, Trustee
 

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

ORIENT EXPLORATION, LLC,
a Delaware limited liability company

By: /s/ Michael Lance	
Michael Lance, President
 

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

REFFORAC HOLDINGS, LLC,
a Florida limited liability company

By: /s/ Johnny Garlich	
Johnny Garlich, Manager
 

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

/s/ Matthew Lance	
MATTHEW LANCE

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

SCHNITZER INTERESTS, LTD.,
a Texas limited partnership

By:	 KDGP LLC, 
a Texas limited liability company
its general partner

By: /s/ David Bruce	
Name: David Bruce	
Title: Vice President	
 

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

WONRAC, LLC,
a Texas limited liability company

By: /s/ Steven R. Burns	
Steven R. Burns, Managing Member
 

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

T5 HOLDINGS, L.P.,
a Texas limited partnership

By:	 T1 Management Group, L.L.C.,
a Texas limited liability company,
its general partner

By:/s/ Bruce Thompson	
Bruce Thompson, President
 

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

/s/ Mark Bland	
MARK BLAND

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

/s/ Ziad Chartouni	
ZIAD CHARTOUNI

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

/s/ Nicholas Gerlach	
NICHOLAS GERLACH

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

/s/ Sherif Jitan	
SHERIF JITAN

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

/s/ Scott Johnston	
SCOTT JOHNSTON

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

INDIRECT MEMBERS:

/s/ David L. White	
DAVID L. WHITE

 
 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

SELLER REPRESENTATIVE:

/s/ Bruce Thompson	
BRUCE THOMPSON

 
 

 



 
IN WITNESS WHEREOF, the parties have executed this Membership Unit Purchase Agreement as of the date first written above.

RESPONSIBLE PARTY:

/s/ Bruce Thompson	
BRUCE THOMPSON
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CarGurus Announces Third Quarter 2023 Results

Marketplace revenue growth accelerated to 8% YoY in the third quarter with similarly high single-digit YoY growth expected in 
the fourth quarter

GAAP consolidated net income was $19.0 million; Consolidated Adjusted EBITDA was $48.6 million, exceeding high-end of 
guidance range

UK business achieved profitability, making us EBITDA profitable in all countries with operations

CarGurus’ Board of Directors authorized $250.0 million share repurchase program commencing in 2024

CarGurus acquires the remaining minority equity interests in CarOffer, LLC

CAMBRIDGE, Mass., November 7, 2023 — CarGurus, Inc. (Nasdaq: CARG), a multinational, online automotive platform for buying and selling vehicles, 
today announced financial results for the third quarter ended September 30, 2023. 

"We are pleased to have exceeded our forecasted consolidated adjusted EBITDA guidance range for the quarter," said Jason Trevisan, Chief Executive 
Officer at CarGurus. “Marketplace revenue growth accelerated to nearly 8% year-over-year driven by outperformance in our foundational Listings 
business, where we continued to focus on QARSD growth levers to drive greater revenue expansion and long-term growth. Our advancements in Digital 
Retail and Digital Wholesale demonstrate our progress toward being the only end-to-end automotive transaction-enabled platform. We are excited by the 
trajectory of our platform and rapid innovation and are pleased to announce that our Board has authorized a $250 million share repurchase program, 
which underscores our commitment to using our strong cash flow to enhance shareholder value. Looking ahead, we believe our accomplishments and 
trend lines exiting this year, coupled with our decision to accelerate our purchase of the remaining stake in CarOffer, set the stage for continued financial 
growth and innovation in 2024 that will serve well our dealer partners and largest consumer audience."

Third Quarter Financial Highlights

• Total revenue of $219.4 million, a decrease of (49)% year-over-year.

▪ Marketplace revenue was $177.9 million, an increase of 8% year-over-year.

▪ Wholesale revenue was $21.7 million, a decrease of (54)% year-over-year.

▪ Product revenue was $19.8 million, a decrease of (91)% year-over-year.

• GAAP consolidated net income of $19.0 million, an increase of 1% year-over-year; non-GAAP consolidated net income of $37.5 
million, an increase of 81% year-over-year.

• GAAP net income attributable to common stockholders of $22.3 million, or $0.17 per fully diluted share, an increase of 79% year-
over-year; non-GAAP net income attributable to common stockholders of $38.3 million, or $0.34 per fully diluted share, an increase 
of 40% year-over-year.

• Consolidated Adjusted EBITDA, a non-GAAP metric, of $48.6 million, an increase of 48% year-over-year.

• Adjusted EBITDA, a non-GAAP metric, of $49.1 million, an increase of 26% year-over-year.
 



 

• Cash, cash equivalents, and short-term investments of $447.2 million.

Third Quarter Business Metrics(1)(2)(3)

• U.S. Marketplace segment revenue was $164.3 million, an increase of 6% year-over-year. U.S. Marketplace segment operating 
income was $33.3 million, a decrease of (4)% year-over-year.

• Digital Wholesale segment revenue was $41.5 million, a decrease of (84)% year-over-year. Digital Wholesale segment operating loss 
was $(11.7) million, an increase of 224% year-over-year.

• Total paying dealers were 31,191 as of September 30, 2023, roughly flat year-over-year. Of the total paying dealers as of September 
30, 2023, U.S. and International accounted for 24,368 and 6,823, respectively, a decrease of (1)% and an increase of 3%, respectively, 
year-over-year.

• Quarterly Average Revenue per Subscribing Dealer (“QARSD”) in the U.S. was $6,332 as of September 30, 2023, an increase of 9% 
year-over-year. QARSD in International markets was $1,721 as of September 30, 2023, an increase of 14% year-over-year.

• Website traffic and consumer engagement metrics for the third quarter of 2023 were as follows:

▪ U.S. average monthly unique users were 31.7 million, an increase of 8% year-over-year.

▪ U.S. average monthly sessions were 83.9 million, an increase of 11% year-over-year.

▪ International average monthly unique users were 7.0 million, an increase of 4% year-over-year.

▪ International average monthly sessions were 16.0 million, an increase of 6% year-over-year.

• Transactions were 13,562, a decrease of (66)% year-over-year.

(1) CarOffer website is excluded from the metrics presented for users and sessions. 

(2) Effective as of the fourth quarter of 2022 the Company revised its segment reporting from one reportable segment to two reportable segments, 
U.S. Marketplace and Digital Wholesale. The change in segment reporting was a triggering event for an evaluation of goodwill impairment. As such, 
the Company evaluated for goodwill impairment on December 31, 2022, and did not identify any impairment to its goodwill. The change in 
segment reporting was made to align with financial reporting results regularly provided to the Company's chief operating decision maker ("CODM") 
to assess the business. The CODM reviews segment revenue and segment income (loss) from operations as a proxy for the performance of the 
Company’s operations. The U.S. Marketplace segment derives revenues from marketplace services from customers within the United States. The 
Digital Wholesale segment derives revenues from Dealer-to-Dealer and Instant Max Cash Offer services and products which are sold on the 
CarOffer platform. The Company also has two operating segments which are individually immaterial and therefore aggregated into the Other 
category to reconcile reportable segments to the Unaudited Condensed Consolidated Income Statements. The Other category derives revenues 
from marketplace services from customers outside of the United States.

(3) For the year ended December 31, 2022, Digital Wholesale segment income (loss) from operations did not reflect certain Dealer-to-Dealer and 
Instant Max Cash Offer ("IMCO") related capitalized website development amortization incurred by the U.S. Marketplace segment. During the three 
months ended March 31, 2023, the Company updated Digital Wholesale segment income (loss) from operations to reflect certain Dealer-to-Dealer 
and IMCO related capitalized website development amortization incurred by the U.S. Marketplace segment and accordingly updated Digital 
Wholesale segment income (loss) from operations for the three months ended September 30, 2022 for comparative purposes.

 



 

Fourth Quarter and Full-Year 2023 Guidance 

CarGurus anticipates total revenue, product revenue, non-GAAP Consolidated Adjusted EBITDA, and non-GAAP earnings per share ("EPS") to be in the 
following ranges:

Fourth Quarter 2023:
 

 Total revenue $208 million to $228 million

 Product revenue $12 million to $22 million

 Non-GAAP Consolidated Adjusted EBITDA $46 million to $54 million

 Non-GAAP EPS $0.30 to $0.33

Full-Year 2023:

 

 Total revenue $899 million to $919 million

 Product revenue $108 million to $118 million

 Non-GAAP Consolidated Adjusted EBITDA $181 million to $189 million

 Non-GAAP EPS $1.19 to $1.22

The fourth quarter and full-year 2023 non-GAAP EPS calculation assumes 113.5 million and 114.6 million, respectively diluted weighted-average common 
shares outstanding.

The assumptions that are built into guidance for the fourth quarter and full-year 2023 regarding our pace of paid dealer acquisition, churn, and expansion 
activity for the relevant period are based on recent market behaviors and industry conditions. Guidance for the fourth quarter and full-year 2023 excludes 
macro-level industry issues that result in dealers and consumers materially changing their recent market behaviors or that cause us to enact measures to 
assist dealers. Guidance also excludes adjustments to the carrying value of redeemable noncontrolling interests resulting from potential changes in the 
redemption value of such interests, and any potential impact of foreign currency exchange gains or losses.

CarGurus has not reconciled its guidance of non-GAAP consolidated adjusted EBITDA to GAAP consolidated net income or non-GAAP consolidated EPS to 
GAAP consolidated EPS because reconciling items between such GAAP and non-GAAP financial measures, which include, as applicable, stock-based 
compensation, amortization of intangible assets, impairment of long-lived assets, depreciation expenses, non-intangible amortization, other (income) 
expense, net, the provision for income taxes, income tax effects, and adjustments to the carrying value of redeemable noncontrolling interests resulting 
from changes in the redemption value of such interests, cannot be reasonably predicted due to, as applicable, the timing, amount, valuation and number 
of future employee equity awards, and the uncertainty relating to the timing, frequency, and effect of acquisitions and the significance of the resulting 
acquisition-related expenses, including adjustments to the carrying value of redeemable noncontrolling interests resulting from potential changes in the 
redemption value of such interests, and therefore cannot be determined without unreasonable effort. For more information regarding the non-GAAP 
financial measures discussed in this press release, please see the reconciliations of GAAP financial measures to non-GAAP financial measures and the 
section titled “Non-GAAP Financial Measures and Other Business Metrics” below.
 
 



 

Conference Call and Webcast Information

CarGurus will host a conference call and live webcast to discuss its third quarter 2023 financial results and business outlook at 5:00 p.m. Eastern Time 
today, November 7, 2023. To access the conference call, dial (877) 451-6152 for callers in the U.S. or Canada, or (201) 389-0879 for international callers. 
The webcast will be available live on the Investors section of CarGurus’ website at https://investors.cargurus.com.

An audio replay of the call will also be available to investors beginning at approximately 8:00 p.m. Eastern Time today, November 7, 2023, until 11:59 p.m. 
Eastern Time on November 14, 2023, by dialing (844) 512-2921 for callers in the U.S. or Canada, or (412) 317-6671 for international callers, and entering 
passcode 13741082. In addition, an archived webcast will be available on the Investors section of CarGurus’ website at https://investors.cargurus.com.

About CarGurus

CarGurus (Nasdaq: CARG) is a multinational, online automotive platform for buying and selling vehicles that is building upon its industry-leading listings 
marketplace with both digital retail solutions and the CarOffer digital wholesale platform. The CarGurus platform gives consumers the confidence to 
purchase and/or sell a vehicle either online or in-person, and it gives dealerships the power to accurately price, effectively market, instantly acquire, and 
quickly sell vehicles, all with a nationwide reach. The Company uses proprietary technology, search algorithms, and data analytics to bring trust, 
transparency, and competitive pricing to the automotive shopping experience. CarGurus is the most visited automotive shopping site in the U.S.1 

1Source: SimilarWeb: Traffic Report, Q3 2023, U.S.

CarGurus also operates online marketplaces under the CarGurus brand in Canada and the United Kingdom. In the United States and the United Kingdom, 
CarGurus also operates the Autolist and PistonHeads online marketplaces, respectively, as independent brands.

To learn more about CarGurus, visit www.cargurus.com, and for more information about CarOffer, visit www.caroffer.com.

CarGurus® is a registered trademark of CarGurus, Inc., and CarOffer® is a registered trademark of CarOffer, LLC. All other product names, trademarks and 
registered trademarks are property of their respective owners.

© 2023 CarGurus, Inc., All Rights Reserved.

Cautionary Language Concerning Forward-Looking Statements

This press release includes forward-looking statements. Other than statements of historical facts, all statements contained in this press release, including, 
without limitation, statements regarding our future financial and business performance for the fourth quarter 2023 and fiscal 2024; expected completion 
of our acquisition of the remaining interest  in CarOffer (the "Transaction") and the time frame in which this will occur; our ability to quickly make 
transformations necessary for our business to achieve long-term goals; and the impact of macro-level issues on our industry, business, and financial 
results, are forward-looking statements. The words “aim,” “anticipate,” “believe,” “could,” “estimate,” “expect,” “goal,” “guide,” “intend,” “may,” “might,”
“plan,” “potential,” “predicts,” “projects,” “seeks,” “should,” “target,” “will,” “would,” and similar expressions and their negatives are intended to identify 
forward-looking statements. We have based these forward-looking statements on our current expectations and projections about future events and 
financial trends that we believe may affect our financial condition, results of operations, business strategy, short-term and long-term business operations 
and objectives and financial needs. You should not place undue reliance on these statements. 
 



 

These forward-looking statements are subject to a number of risks and uncertainties that could cause actual results to differ materially from those 
reflected in such statements, including, without limitation, risks related to our growth and our ability to grow our revenue; the possibility that certain 
closing conditions to the Transaction will not be satisfied; uncertainty as to whether the anticipated benefits of the Transaction can be achieved; risks of 
unexpected hurdles, costs, or delays; the potential impact on our or CarOffer’s business due to the announcement of the Transaction; the occurrence of 
any event, change, or other circumstances that could give rise to the termination of the Membership Interest Purchase Agreement entered into in 
connection with the Transaction; our relationships with dealers; competition in the markets in which we operate; market growth; our ability to innovate; 
our ability to realize benefits from our acquisitions and successfully implement the integration strategies in connection therewith; global supply chain 
challenges, increased inflation and interest rates, and other macroeconomic issues; the material weakness identified in our internal controls over financial 
reporting; changes in our key personnel; natural disasters, epidemics, or pandemics; and our ability to operate in compliance with applicable laws, as well 
as other risks and uncertainties as may be detailed from time to time in our Annual Reports on Form 10-K and Quarterly Reports on Form 10-Q and other 
reports we file with the U.S. Securities and Exchange Commission. Moreover, we operate in very competitive and rapidly changing environments. New 
risks emerge from time to time. It is not possible for our management to predict all risks, nor can we assess the impact of all factors on our business or 
the extent to which any factor, or combination of factors, may cause actual results to differ materially from those contained in any forward-looking 
statements we may make. In light of these risks, uncertainties, and assumptions, we cannot guarantee that future results, levels of activity, performance, 
achievements, or events and circumstances reflected in the forward-looking statements will occur. We are under no duty to update any of these forward-
looking statements after the date of this press release to conform these statements to actual results or revised expectations, except as required by law. 
You should, therefore, not rely on these forward-looking statements as representing our views as of any date subsequent to the date of this press release. 

Investor Contact: 
Kirndeep Singh
Vice President, Investor Relations
investors@cargurus.com
 
 
 



 
Unaudited Condensed Consolidated Balance Sheets
(in thousands, except share and per share data)
 

   

As of
September 30,

2023    

As of
December 31,

2022  

Assets            
Current assets            

Cash and cash equivalents   $ 355,330     $ 469,517  
Short-term investments     91,824       —  
Accounts receivable, net of allowance for doubtful accounts of $823
   and $1,809, respectively     46,107       46,817  
Inventory     323       5,282  
Prepaid expenses, prepaid income taxes and other current assets     19,696       21,972  
Deferred contract costs     10,465       8,541  
Restricted cash     11,624       5,237  

Total current assets     535,369       557,366  
Property and equipment, net     54,700       40,128  
Intangible assets, net     30,481       53,054  
Goodwill     157,267       157,467  
Operating lease right-of-use assets     183,774       56,869  
Restricted cash     —       9,378  
Deferred tax assets     67,623       35,488  
Deferred contract costs, net of current portion     11,965       8,853  
Other non-current assets     7,546       8,499  
Total assets   $ 1,048,725     $ 927,102  
Liabilities, redeemable noncontrolling interest and stockholders’ equity            
Current liabilities            

Accounts payable   $ 37,481     $ 32,529  
Accrued expenses, accrued income taxes and other current liabilities     36,908       39,193  
Deferred revenue     21,043       12,249  
Operating lease liabilities     13,206       14,762  

Total current liabilities     108,638       98,733  
Operating lease liabilities     192,111       51,656  
Deferred tax liabilities     60       54  
Other non–current liabilities     4,386       5,301  
Total liabilities     305,195       155,744  
Redeemable noncontrolling interest     26,536       36,749  
Stockholders’ equity:            

Preferred stock, $0.001 par value per share; 10,000,000 shares authorized;
   no shares issued and outstanding     —       —  
Class A common stock, $0.001 par value per share; 500,000,000 shares
   authorized; 96,877,765 and 101,636,649 shares issued and outstanding
   at September 30, 2023 and December 31, 2022, respectively     97       102  
Class B common stock, $0.001 par value per share; 100,000,000 shares
   authorized; 15,999,173 and 15,999,173 shares issued and outstanding
   at September 30, 2023 and December 31, 2022, respectively     16       16  
Additional paid-in capital     341,110       413,092  
Retained earnings     377,890       323,043  
Accumulated other comprehensive loss     (2,119 )     (1,644 )

Total stockholders’ equity     716,994       734,609  
Total liabilities, redeemable noncontrolling interest and stockholders’ equity   $ 1,048,725     $ 927,102  
 
 



 
Unaudited Condensed Consolidated Income Statements
(in thousands, except share and per share data)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  
    2023     2022     2023     2022  

Revenue                        
Marketplace   $ 177,909     $ 165,309     $ 515,986     $ 492,524  
Wholesale     21,735       47,045       78,873       213,976  
Product     19,775       214,100       96,260       661,791  

Total revenue     219,419       426,454       691,119       1,368,291  
Cost of revenue                        

Marketplace     14,823       14,956       45,830       40,422  
Wholesale     21,284       41,789       67,780       146,489  
Product     19,014       218,924       94,090       660,869  

Total cost of revenue     55,121       275,669       207,700       847,780  
Gross profit     164,298       150,785       483,419       520,511  
Operating expenses:                        

Sales and marketing     76,828       83,319       230,243       266,505  
Product, technology, and development     35,434       30,208       109,432       92,215  
General and administrative     24,904       4,760       77,090       71,395  
Depreciation and amortization     4,037       3,842       11,762       11,539  

Total operating expenses     141,203       122,129       428,527       441,654  
Income from operations     23,095       28,656       54,892       78,857  
Other income (expense), net:                        

Interest income     5,261       1,158       13,337       1,506  
Other expense, net     (1,094 )     (958 )     (152 )     (1,581 )

Total other income (expense), net     4,167       200       13,185       (75 )
Income before income taxes     27,262       28,856       68,077       78,782  
Provision for income taxes     8,289       10,032       23,421       23,059  
Consolidated net income     18,973       18,824       44,656       55,723  
Net loss attributable to redeemable noncontrolling interest     (3,329 )     (1,576 )     (10,191 )     (3,871 )
Net income attributable to CarGurus, Inc.     22,302       20,400       54,847       59,594  
Accretion of redeemable noncontrolling interest to redemption value     —       (86,564 )     —       25,056  
Net income attributable to common stockholders   $ 22,302     $ 106,964     $ 54,847     $ 34,538  
Net income per share attributable to common stockholders:                        
Basic   $ 0.20     $ 0.90     $ 0.48     $ 0.29  
Diluted   $ 0.17     $ 0.14     $ 0.39     $ 0.28  
Weighted-average number of shares of common stock used in 
   computing net income per share attributable to common stockholders:                        
Basic     113,223,711       118,683,642       113,998,928       118,370,925  
Diluted     114,322,279       132,243,636       114,901,736       122,159,270  

(1) Includes depreciation and amortization expense for the three months ended September 30, 2023 and 2022 and for the nine months ended September 30, 2023 
and 2022 of $8,433, $7,341, $23,951, and $22,063, respectively.

 
 

(1)



 
Unaudited Segment Revenue
(in thousands)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  
    2023     2022     2023     2022  

Segment Revenue:                        
U.S. Marketplace   $ 164,323     $ 154,402     $ 478,387     $ 459,044  
Digital Wholesale     41,510       261,145       175,133       875,767  
Other     13,586       10,907       37,599       33,480  

Total   $ 219,419     $ 426,454     $ 691,119     $ 1,368,291  
 
Unaudited Segment Income (Loss) from Operations
(in thousands)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  
    2023     2022     2023     2022  

Segment Income (Loss) from Operations:                        
U.S. Marketplace   $ 33,285     $ 34,660     $ 84,443     $ 92,842  
Digital Wholesale     (11,652 )     (3,599 )     (29,184 )     (8,348 )
Other     1,462       (2,405 )     (367 )     (5,637 )

Total   $ 23,095     $ 28,656     $ 54,892     $ 78,857  
 
 



 
Unaudited Condensed Consolidated Statements of Cash Flows
(in thousands)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  
    2023     2022     2023     2022  

Operating Activities                        
Consolidated net income   $ 18,973     $ 18,824     $ 44,656     $ 55,723  
Adjustments to reconcile consolidated net income to net cash provided by operating 
activities:

 
                     

Depreciation and amortization     12,470       11,183       35,713       33,602  
Gain on sale of property and equipment     —       —       (460 )     —  
Unrealized currency loss on foreign denominated transactions     385       263       249       617  
Other non-cash expense, net     152       —       168       —  
Deferred taxes     (15,718 )     (7,201 )     (32,129 )     (30,665 )
Provision for doubtful accounts     418       430       247       1,129  
Stock-based compensation expense     14,262       13,971       43,769       41,550  
Amortization of deferred financing costs     129       7       387       7  
Amortization of deferred contract costs     3,026       2,768       8,629       8,332  
Impairment of long-lived assets     —       —       184       —  
Changes in operating assets and liabilities:                        

Accounts receivable    (12,904 )     75,506       337       63,484  
Inventory    219       (6,482 )     4,959       (8,510 )
Prepaid expenses, prepaid income taxes, and other assets    2,573       (4,241 )     6,027       (14,675 )
Deferred contract costs    (3,950 )     (3,343 )     (13,688 )     (9,089 )
Accounts payable    (2,963 )     (6,858 )     1,177       1,310  
Accrued expenses, accrued income taxes, and other liabilities    5,107       (19,250 )     1,016       18,924  
Deferred revenue    (219 )     (2,322 )     8,797       (20 )
Lease obligations    4,390       (47 )     11,993       (916 )

Net cash provided by operating activities     26,350       73,208       122,031       160,803  
Investing Activities                        
Purchases of property and equipment     (4,793 )     (1,507 )     (9,048 )     (4,168 )
Proceeds from sale of property and equipment     —       —       460       —  
Capitalization of website development costs     (4,341 )     (2,773 )     (11,773 )     (8,275 )
Purchases of short-term investments     (1,242 )     —       (96,748 )     —  
Maturities of short-term investments     —       30,000       —       90,000  
Sales of short-term investments     —       —       5,000       —  
Advance payments to customers, net of collections     (307 )     —       (2,908 )     —  
Net cash (used in) provided by investing activities     (10,683 )     25,720       (115,017 )     77,557  
Financing Activities                        
Proceeds from issuance of common stock upon exercise of stock options     45       14       74       719  
Payment of withholding taxes on net share settlements of restricted stock units     (4,844 )     (2,911 )     (11,738 )     (14,171 )
Repurchase of common stock     (15,951 )     —       (107,409 )     —  
Payment of deferred financing costs     —       (2,578 )     —       (2,578 )
Payment of finance lease obligations     (18 )     (16 )     (52 )     (51 )
Payment of tax distributions to redeemable noncontrolling interest holders     —       (7,152 )     (38 )     (19,843 )
Change in gross advance payments received from third-party transaction processor     (1,849 )     (19,402 )     (4,523 )     (21,765 )
Net cash used in financing activities     (22,617 )     (32,045 )     (123,686 )     (57,689 )
Impact of foreign currency on cash, cash equivalents, and restricted cash     (717 )     (728 )     (506 )     (1,640 )
Net (decrease) increase in cash, cash equivalents, and restricted cash     (7,667 )     66,155       (117,178 )     179,031  
Cash, cash equivalents, and restricted cash at beginning of period     374,621       361,156       484,132       248,280  
Cash, cash equivalents, and restricted cash at end of period   $ 366,954     $ 427,311     $ 366,954     $ 427,311  

 
 



 
Unaudited Reconciliation of GAAP Consolidated Net Income to Non-GAAP Consolidated Net Income and Non-GAAP Net Income Attributable to 
Common Stockholders
(in thousands, except per share data)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  
    2023     2022     2023     2022  

GAAP consolidated net income   $ 18,973     $ 18,824     $ 44,656     $ 55,723  
Stock-based compensation expense     13,038       (6,946 )     43,842       47,353  
Amortization of intangible assets     7,508       7,669       22,549       23,046  
Income tax effects and adjustments     (2,015 )     1,207       (10,687 )     (14,154 )
Non-GAAP consolidated net income     37,504       20,754       100,360       111,968  
Non-GAAP net (loss) income attributable to redeemable noncontrolling 
interest     (812 )     (6,570 )     (1,230 )     7,182  
Non-GAAP net income attributable to common stockholders   $ 38,316     $ 27,324     $ 101,590     $ 104,786  
Non-GAAP net income per share attributable to common stockholders:                        

Basic   $ 0.34     $ 0.23     $ 0.89     $ 0.89  
Diluted   $ 0.34     $ 0.21     $ 0.88     $ 0.86  

Shares used in Non-GAAP per share calculations                        
Basic     113,224       118,684       113,999       118,371  
Diluted     114,322       132,244       114,902       122,159  

 
Unaudited Reconciliation of GAAP Net Loss Attributable to Redeemable Noncontrolling Interest to Non-GAAP Net (Loss) Income Attributable to 
Redeemable Noncontrolling Interest
(in thousands)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  
    2023     2022     2023     2022  

GAAP net loss attributable to redeemable noncontrolling interest   $ (3,329 )   $ (1,576 )   $ (10,191 )   $ (3,871 )
Stock-based compensation expense     (257 )     (7,767 )     639       2,731  
Amortization of intangible assets     2,774       2,773       8,322       8,322  
Non-GAAP net (loss) income attributable to redeemable noncontrolling 
interest   $ (812 )   $ (6,570 )   $ (1,230 )   $ 7,182  

(1) These exclusions are adjusted to reflect the noncontrolling shareholder's 38% share of earnings and losses in CarOffer.
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Unaudited Reconciliation of GAAP Consolidated Net Income to Consolidated Adjusted EBITDA and Adjusted EBITDA
(in thousands)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  

    2023     2022     2023     2022  

GAAP consolidated net income   $ 18,973     $ 18,824     $ 44,656     $ 55,723  
Depreciation and amortization     12,470       11,183       35,713       33,602  
Impairment of long-lived assets     —       —       184       —  
Stock-based compensation expense     13,038       (6,946 )     43,842       47,353  
Other (income) expense, net     (4,167 )     (200 )     (13,185 )     75  
Provision for income taxes     8,289       10,032       23,421       23,059  
Consolidated Adjusted EBITDA     48,603       32,893       134,631       159,812  
Adjusted EBITDA attributable to redeemable noncontrolling interest     (527 )     (5,948 )     386       9,053  
Adjusted EBITDA   $ 49,130     $ 38,841     $ 134,245     $ 150,759  
 
Unaudited Reconciliation of GAAP Net Loss Attributable to Redeemable Noncontrolling Interest to Adjusted EBITDA Attributable to Redeemable 
Noncontrolling Interest
(in thousands)
 
    Three Months Ended     Nine Months Ended  

    September 30,     September 30,  

    2023     2022     2023     2022  

GAAP net loss attributable to redeemable noncontrolling interest   $ (3,329 )   $ (1,576 )   $ (10,191 )   $ (3,871 )
Depreciation and amortization     2,975       2,938       8,874       8,765  
Impairment of long-lived assets     —       —       67       —  
Stock-based compensation expense     (257 )     (7,767 )     639       2,731  
Other expense, net     84       471       972       1,351  
Provision for income taxes     —       (14 )     25       77  
Adjusted EBITDA attributable to redeemable noncontrolling interest   $ (527 )   $ (5,948 )   $ 386     $ 9,053  

(1) These exclusions are adjusted to reflect the noncontrolling interest of 38%.
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Unaudited Reconciliation of GAAP Gross Profit to Non-GAAP Gross Profit and GAAP Gross Profit Margin to Non-GAAP Gross Profit Margin
(in thousands, except percentages)
 
    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  
    2023     2022     2023     2022  

Revenue   $ 219,419     $ 426,454     $ 691,119     $ 1,368,291  
Cost of revenue     55,121       275,669       207,700       847,780  
GAAP gross profit     164,298       150,785       483,419       520,511  
Stock-based compensation expense included in Cost of revenue     185       212       513       417  
Amortization of intangible assets included in Cost of revenue     5,250       5,350       15,766       16,050  
Non-GAAP gross profit   $ 169,733     $ 156,347     $ 499,698     $ 536,978  
                         
GAAP gross profit margin     75 %     35 %     70 %    38 %
Non-GAAP gross profit margin     77 %     37 %     72 %     39 %
 
Unaudited Reconciliation of GAAP Expense to Non-GAAP Expense
(in thousands)
 
    Three Months Ended  
    September 30,  

    2023     2022  

   
GAAP 

expense    

Stock-
based

compensa
tion

expense    

Amortizati
on of

intangible 
assets    

Non-GAAP
expense    

GAAP 
expense    

Stock-
based

compensa
tion

expense    

Amortizati
on of

intangible 
assets    

Non-GAAP
expense  

Cost of revenue   $ 55,121     $ (185 )   $ (5,250 )   $ 49,686     $ 275,669     $ (212 )   $ (5,350 )   $ 270,107  
Sales and marketing     76,828       (2,780 )     —       74,048       83,319       (104 )     —       83,215  
Product, technology, and development     35,434       (5,745 )     —       29,689       30,208       (4,201 )     —       26,007  
General and administrative     24,904       (4,328 )     —       20,576       4,760       11,463       —       16,223  
Depreciation & amortization     4,037       —       (2,258 )     1,779       3,842       —       (2,319 )     1,523  
Operating expenses   $ 141,203     $ (12,853 )   $ (2,258 )   $ 126,092     $ 122,129     $ 7,158     $ (2,319 )   $ 126,968  
Total cost of revenue and operating expenses   $ 196,324     $ (13,038 )   $ (7,508 )   $ 175,778     $ 397,798     $ 6,946     $ (7,669 )   $ 397,075  

                                                 
    Nine Months Ended  
    September 30,  
    2023     2022  

   
GAAP 

expense    

Stock-
based

compensa
tion

expense    

Amortizati
on of

intangible 
assets    

Non-GAAP
expense    

GAAP 
expense    

Stock-
based

compensa
tion

expense    

Amortizati
on of

intangible 
assets    

Non-GAAP
expense  

Cost of revenue   $ 207,700     $ (513 )   $ (15,766 )   $ 191,421     $ 847,780     $ (417 )   $ (16,050 )   $ 831,313  
Sales and marketing     230,243       (8,736 )     —       221,507       266,505       (8,173 )     —       258,332  
Product, technology, and development     109,432       (18,068 )     —       91,364       92,215       (16,720 )     —       75,495  
General and administrative     77,090       (16,525 )     —       60,565       71,395       (22,043 )     —       49,352  
Depreciation & amortization     11,762       —       (6,783 )     4,979       11,539       —       (6,996 )     4,543  
Operating expenses   $ 428,527     $ (43,329 )   $ (6,783 )   $ 378,415     $ 441,654     $ (46,936 )   $ (6,996 )   $ 387,722  
Total cost of revenue and operating expenses  

$ 636,227  
 

$ (43,842 )
 

$ (22,549 )
 

$ 569,836  
 

$
1,289,43

4  
 

$ (47,353 )
 

$ (23,046 )
 

$
1,219,03

5  

(1) Operating expenses include sales and marketing, product, technology, and development, general and administrative, and depreciation & amortization.
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Unaudited Reconciliation of GAAP Net Cash and Cash Equivalents Provided by Operating Activities to Non-GAAP Free Cash Flow
(in thousands)
 

    Three Months Ended     Nine Months Ended  
    September 30,     September 30,  

    2023     2022     2023     2022  

GAAP net cash and cash equivalents provided by operating activities   $ 26,350     $ 73,208     $ 122,031     $ 160,803  
Purchases of property and equipment     (4,793 )     (1,507 )     (9,048 )     (4,168 )
Capitalization of website development costs     (4,341 )     (2,773 )     (11,773 )     (8,275 )
Non-GAAP free cash flow   $ 17,216     $ 68,928     $ 101,210     $ 148,360  
 
 



 
Non-GAAP Financial Measures and Other Business Metrics

To supplement our Unaudited Condensed Consolidated financial statements, which are prepared and presented in accordance with Generally Accepted 
Accounting Principles in the United States ("GAAP"), we provide investors with certain non-GAAP financial measures and other business metrics, which 
we believe are helpful to our investors. We use these non-GAAP financial measures and other business metrics for financial and operational decision-
making purposes and as a means to evaluate period-to-period comparisons. We believe that these non-GAAP financial measures and other business 
metrics provide useful information about our operating results, enhance the overall understanding of past financial performance, and future prospects 
and allow for greater transparency with respect to metrics used by our management in its financial and operational decision-making.

The presentation of non-GAAP financial information and other business metrics is not meant to be considered in isolation or as a substitute for the 
directly comparable financial measures prepared in accordance with GAAP. While our non-GAAP financial measures and other business metrics are an 
important tool for financial and operational decision-making and for evaluating our own operating results over different periods of time, we urge investors 
to review the reconciliation of these financial measures to the comparable GAAP financial measures included above, and not to rely on any single financial 
measure to evaluate our business.

While a reconciliation of non-GAAP guidance measures to corresponding GAAP measures is not available on a forward-looking basis without 
unreasonable effort due to, as applicable, the timing, amount, valuation and number of future employee equity awards, and the uncertainty relating to 
the timing, frequency and effect of acquisitions and the significance of the resulting acquisition-related expenses, including adjustments to the carrying 
value of redeemable noncontrolling interests resulting from potential changes in the redemption value of such interests, we have provided a
reconciliation of non-GAAP financial measures and other business metrics to the nearest comparable GAAP measures in the accompanying financial 
statement tables included in this press release.

We monitor operating measures of certain non-GAAP items including non-GAAP gross profit, non-GAAP gross margin, non-GAAP expense, non-GAAP 
consolidated net income, non-GAAP net income attributable to common stockholders, and non-GAAP net income per share attributable to common 
stockholders. These non-GAAP financial measures exclude the effect of stock-based compensation expense and amortization of intangible assets. Non-
GAAP consolidated net income, non-GAAP net income attributable to common stockholders, and non-GAAP net income per share attributable to 
common stockholders also exclude certain income tax effects and adjustments. Non-GAAP net income attributable to common stockholders and non-
GAAP net income per share attributable to common stockholders also exclude non-GAAP net income (loss) attributable to redeemable noncontrolling 
interests. We define non-GAAP net income (loss) attributable to redeemable noncontrolling interests as net loss attributable to redeemable 
noncontrolling interests, adjusted to exclude: stock-based compensation expenses and amortization of intangible assets. These exclusions are adjusted for 
redeemable noncontrolling interest. Our calculations of non-GAAP net income per share attributable to common stockholders utilize applicable GAAP 
share counts as included in the accompanying financial statement tables included in this press release. We believe that these non-GAAP financial 
measures provide useful information about our operating results, enhance the overall understanding of past financial performance and future prospects 
and allow for greater transparency with respect to metrics used by our management in its financial and operational decision-making. 

We define Consolidated Adjusted EBITDA as consolidated net income, adjusted to exclude: depreciation and amortization, impairment of long-lived 
assets, stock‑based compensation expense, other (income) expense, net, and provision for income taxes. We define Adjusted EBITDA as Consolidated 
Adjusted EBITDA adjusted to exclude Adjusted EBITDA attributable to redeemable noncontrolling interest. We define Adjusted EBITDA attributable to 
redeemable noncontrolling interest as net loss attributable to redeemable noncontrolling interest, adjusted to exclude: depreciation and amortization, 
impairment of long-lived assets, stock‑based compensation expense, other expense, net, and provision for income taxes. These exclusions are adjusted 
for redeemable noncontrolling interest of 38% by taking the noncontrolling interest's full financial results and multiplying each line item in the 
reconciliation by 38%. The Company notes that it uses 38%, versus 49%, to allocate the share of income (loss) because it represents the portion 
attributable to the redeemable noncontrolling interest. The 38% is exclusive of CO Incentive Units, Subject Units, and 2021 Incentive Units (each as 
defined in the Company's Annual Report on Form 10-K as of December 31, 2022 filed on March 1, 2023) liability classified awards which do not 
participate in the share of income (loss).
 



 

We have presented Consolidated Adjusted EBITDA and Adjusted EBITDA, because they are key measures used by our management and board of directors 
to understand and evaluate our operating performance, generate future operating plans, and make strategic decisions regarding the allocation of capital. 
In particular, we believe that the exclusion of certain items in calculating Consolidated Adjusted EBITDA and Adjusted EBITDA can produce a useful 
measure for period‑to‑period comparisons of our business. We have presented Adjusted EBITDA attributable to redeemable noncontrolling interest 
because it is used by our management to reconcile Consolidated Adjusted EBITDA to Adjusted EBITDA. It represents the portion of Consolidated Adjusted 
EBITDA that is attributable to our noncontrolling interest. Adjusted EBITDA attributable to redeemable noncontrolling interest is not intended to be 
reviewed on its own.

We define Free Cash Flow as cash flow from operations, adjusted to include purchases of property and equipment and capitalization of website 
development costs. We have presented Free Cash Flow because it is a measure of our financial performance that represents the cash that we are able to 
generate after expenditures required to maintain or expand our asset base. 

We define a paying dealer as a dealer account with an active, paid marketplace subscription at the end of a defined period.

We define QARSD, which is measured at the end of a fiscal quarter, as the marketplace revenue primarily from subscriptions to our Listings packages and 
Real-time Performance Marketing digital advertising suite during that trailing quarter divided by the average number of paying dealers in that 
marketplace during the quarter. We calculate the average number of paying dealers for a period by adding the number of paying dealers at the end of 
such period and the end of the prior period and dividing by two. 

For each of our websites (excluding the CarOffer website), we define a monthly unique user as an individual who has visited any such website within a 
calendar month, based on data as measured by Google Analytics. We calculate average monthly unique users as the sum of the monthly unique users of 
each of our websites in a given period, divided by the number of months in that period. We count a unique user the first time a computer or mobile 
device with a unique device identifier accesses any of our websites during a calendar month. If an individual accesses a website using a different device 
within a given month, the first access by each such device is counted as a separate unique user. If an individual uses multiple browsers on a single device 
and/or clears their cookies and returns to our site within a calendar month, each such visit is counted as a separate unique user.

We define monthly sessions as the number of distinct visits to our websites (excluding the CarOffer website) that take place each month within a given 
time frame, as measured and defined by Google Analytics. We calculate average monthly sessions as the sum of the monthly sessions in a given period, 
divided by the number of months in that period. A session is defined as beginning with the first page view from a computer or mobile device and ending 
at the earliest of when a user closes their browser window, after 30 minutes of inactivity, or each night at midnight (i) Eastern Time for our United States
and Canada websites, other than the Autolist website, (ii) Pacific Time for the Autolist website, and (iii) Greenwich Mean Time for our United Kingdom 
websites. A session can be made up of multiple page views and visitor actions, such as performing a search, visiting vehicle detail pages, and connecting 
with a dealer.

We define Transactions within the Digital Wholesale segment as the number of vehicles processed from car dealers, consumers, and other marketplaces 
through the CarOffer website within the applicable period. Transactions consists of each unique vehicle (based on vehicle identification number) that 
reaches "sold and invoiced" status on the CarOffer website within the applicable period, including vehicles sold to car dealers, vehicles sold at third-party 
auctions, vehicles ultimately sold to a different buyer, and vehicles that are returned to their owners without completion of a sale transaction. We exclude 
vehicles processed within CarOffer's intra-group trading solution (Group Trade) from the definition of Transactions, and we only count any unique vehicle 
once even if it reaches sold status multiple times. Digital Wholesale includes Dealer-to-Dealer transactions and Instant Max Cash Offer transactions. We 
view Transactions as a key business metric, and we believe it provides useful information to investors, because it provides insight into growth and revenue 
for the Digital Wholesale segment. Transactions drive a significant portion of Digital Wholesale segment revenue. We believe growth in Transactions 
demonstrates consumer and dealer utilization and our market share penetration in the Digital Wholesale segment.
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CarGurus Agrees to Fully Acquire CarOffer

To bolster growing synergies between the two companies, CarGurus accelerates purchase of remaining stake in the digital 
wholesale marketplace

 
CAMBRIDGE, Mass., November 7, 2023 – CarGurus (Nasdaq: CARG), the No. 1 visited digital auto platform for shopping, buying, and selling 
new and used vehicles1, today announced it has entered into a definitive agreement to acquire the remaining minority equity interests in 
CarOffer for $75 million through an all-cash transaction. The deal is expected to close in December 2023 subject to customary closing 
conditions.
 
CarGurus acquired a 51% stake in CarOffer in 2021 with the ability to buy the remaining equity interest over the next three years. The 
decision to expedite this purchase reflects CarGurus’ goal to capture rising opportunities to strengthen operations between the two 
platforms and accelerate plans for solutions that power its development of a transaction-enabled platform supporting dealers and 
consumers through every stage of the automotive lifecycle. 


 
“Our work with CarOffer has unlocked meaningful opportunities to better serve our customers by integrating the scale and reach of our 
retail platform with CarOffer’s digital wholesale capabilities,” said Jason Trevisan, CEO of CarGurus. “As we aim to accelerate this progress to 
enhance the consumer and dealer experience even further, we believe that now is the right time to fully invest in CarOffer so we can be 
more agile in scaling solutions.” 
 
Upon closing, CarOffer will continue to operate as a standalone brand at its Addison, Texas location. Bruce Thompson, CarOffer Founder and 
CEO, will step down upon completion of the acquisition. Zach Hallowell, CarGurus Head of Industry Transformation, will transition to lead 
the CarOffer business.
 
“On behalf of CarGurus, I extend my appreciation to Bruce for his leadership and collaboration as we transition Zach into this role,” Trevisan 
added. “With over 20 years of leadership experience with the largest digital wholesale platforms in the market, I am confident in Zach’s 
ability to guide the next chapter of CarOffer’s 
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growth.”

Hallowell brings a deep understanding of the digital wholesale space and proven experience identifying opportunities to maximize platform 
efficiency, drive growth, and ensure a seamless online-to-in-person customer experience. Prior to joining CarGurus, Zach led the 
development and subsequent scaling of digital solutions for some of the largest players in the wholesale space, most recently leading 
Manheim Auctions’ digital wholesale marketplace at Cox Automotive and previously as VP of Product at OPENLANE.

“I look forward to collaborating with Zach during this transition period as I focus on my next journey, and believe the team is in a great 
position to continue expanding on the momentum we’ve built together,” added Thompson.
 
CarGurus will discuss this transaction during its third quarter 2023 earnings presentation at 5:00 p.m. Eastern Time on November 7th, 2023. 
To access the conference call, dial (877) 451-6152 for the U.S. or Canada, or (201) 389-0879 for international callers. The webcast will be 
available live on the Investors section of the company’s website at https://investors.cargurus.com.  An audio replay of the call will also be 
available to investors beginning at approximately 8:00 p.m. Eastern Time on November 7th, 2023, until 11:59 p.m. Eastern Time on 
November 14th, 2023, by dialing (844) 512-2921 for the U.S. or Canada, or (412) 317-6671 for international callers, and entering passcode 
13741082. In addition, an archived webcast will be available on the Investors section of the company’s website at 
https://investors.cargurus.com.
 
About CarGurus, Inc.

CarGurus (Nasdaq: CARG) is a multinational, online automotive platform for buying and selling vehicles that is building upon its industry-leading listings 
marketplace with both digital retail solutions and the CarOffer online wholesale platform. The CarGurus platform gives consumers the confidence to 
purchase and/or sell a vehicle either online or in-person, and it gives dealerships the power to accurately price, effectively market, instantly acquire and 
quickly sell vehicles, all with a nationwide reach. The company uses proprietary technology, search algorithms and data analytics to bring trust, 
transparency, and competitive pricing to the automotive shopping experience. CarGurus is the most visited automotive shopping site in the U.S. 1

 
CarGurus also operates online marketplaces under the CarGurus brand in Canada and the United Kingdom. In the United States and the United Kingdom, 
CarGurus also operates the Autolist and PistonHeads online marketplaces, respectively, as independent brands.

To learn more about CarGurus, visit www.cargurus.com, and for more information about CarOffer, visit www.caroffer.com.

CarGurus® is a registered trademark of CarGurus, Inc., and CarOffer® is a registered trademark of CarOffer, LLC. All other product names, trademarks and 
registered trademarks are the property of their respective owners.

1 Similarweb: Traffic Insights, Q3 2023, U.S.
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About CarOffer
Founded in 2019, CarOffer is the automotive industry’s leading digital wholesale marketplace that unlocks a dealer’s ability to buy, sell, and trade with 
automation and ease. Leveraging the power of data, national scale, and the company’s proprietary BuyingMatrix™ technology, CarOffer’s 24/7 online 
trading platform automates dealer-to-dealer and consumer-to-dealer transactions while also supporting vehicle transportation for seamless user 
experience.
 
Cautionary Language Concerning Forward-Looking Statements
This press release includes forward-looking statements. Other than statements of historical facts, all statements contained in this press release, including, 
without limitation, statements regarding the potential benefits and results that may be achieved through the transaction; our expectations for the closing 
of the transaction; our expectation that the transaction will enhance our value proposition for dealers; our plans to independently operate CarOffer; 
expected transaction synergies; the potential of our commercial business; our strategy and plans; and the value proposition of our products and our 
market awareness, are forward-looking statements. The words “aim,” “anticipate,” “believe,” “could,” “estimate,” “expect,” “goal,” “guide,” “intend,” 
“may,” “might,” “plan,” “potential,” “predicts,” “projects,” “seeks,” “should,” “target,” “will,” “would,” and similar expressions and their negatives are 
intended to identify forward-looking statements. We have based these forward-looking statements on our current expectations and projections about 
future events and financial trends that we believe may affect our business, financial condition, results of operations, business strategy, short-term and 
long-term business operations and objectives and financial needs. You should not place undue reliance on these statements.
 
These forward-looking statements are subject to a number of risks and uncertainties that could cause actual results to differ materially from those 
reflected in such statements, including, without limitation, risks that the proposed transaction will not be completed in a timely manner or at all; the 
possibility that certain closing conditions to the proposed transaction will not be satisfied; uncertainty as to whether the anticipated benefits of the 
proposed transaction can be achieved; risks of unexpected hurdles, costs, or delays; the potential impact on our or CarOffer’s business due to the 
announcement of the proposed transaction; the occurrence of any event, change, or other circumstances that could give rise to the termination of the 
definitive transaction agreement; our growth and our ability to grow our revenue; our relationships with dealers; competition in the markets in which we 
operate; market growth; our ability to innovate; global supply chain challenges, increased inflation and interest rates, and other macroeconomic issues; 
the material weakness identified in our internal controls over financial reporting; changes in our key personnel; natural disasters, epidemics, or 
pandemics; and our ability to operate in compliance with applicable laws, as well as other risks and uncertainties as may be detailed from time to time in 
our Annual Reports on Form 10-K and Quarterly Reports on Form 10-Q and other reports we file with the U.S. Securities and Exchange Commission. 
Moreover, we operate in very competitive and rapidly changing environments. New risks emerge from time to time. It is not possible for our management
to predict all risks, nor can we assess the impact of all factors on our business or the extent to which any factor, or combination of factors, may cause 
actual results to differ materially from those contained in any forward-looking statements we may make. In light of these risks, uncertainties, and 
assumptions, we cannot guarantee that future results, levels of activity, performance, achievements, or events and circumstances reflected in the 
forward-looking statements will occur. We are under no duty to update any of these forward-looking statements after the date of this press release to 
conform these statements to actual results or revised expectations, except as required by law. You should, therefore, not rely on these forward-looking 
statements as representing our views as of any date subsequent to the date of this press release.
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Director, Public Relations & External Communications
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Investor Contact:
Kirndeep Singh
Vice President, Investor Relations
investors@cargurus.com 
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